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matter.” The three counts in question met
this standard. Count five related to Deer-
ing’s claim that he did not participate in the
Cokley incident and was unaware of who
did. The evidence proving the falsity of
this statement consisted of eye-witness tes-
timony that Deering took ‘part in the as-
sault and an expert’s opinion that samples
of his blood type were found in the Cokley
residence. Count six involved Deering’s
claim that on the night of the Cokley as-
sault he was with Terry Coppock and re-
ceived a cut on his leg while trying to
break up a fight at a bar. Proof that the
alibi was fabricated consisted of testimony
of Terrell and Adams that they, along with
Davis, took Deering to a hospital in Anni-
ston, Alabama, and the testimony of Cop-
pock that he was not with Deering on the
night in question. Count seven related to
Deering’s statements attempting to cover
up the extent of his Klan involvement and
denying that he ever heard of or .ever
spoke about the Cokleys prior to his arrest.
Proof of .the falsity of these statements
consisted of evidence that Deering regular-
ly attended Klavern meetings at the home
of Mailon Wood, that he knew other Kla-
vern members, that following one Klavern
meeting he spoke to Mailon Wood and Ter-
rell about the Cokleys’ interracial mar-
riage, and that he was involved in the earli-
er French incident. Thus, counts five
through seven of the indictment, as they
required “different factual proof of falsi-
ty,” were not multiplicitous under De La
Torre. :

Nor is multiplicity demonstrated by a
showing that the false declarations charged
in those’counts were material to the same
issue. As we have stated, “it is simply
irrelevant that each false statement was
material to the same question before the
court.” United States v. Molinares, 700
F.2d 647, 653 (11th Cir.1983). Although
Deering’s false statements to -the grand
jury were interrelated, the counts in the
indictment were not multiplicitous.

I

Appellants raise several other claims of
error, but they are frivolous and require no

discussion. Accordingly, the convictions of
appellants Mailon Wood, Davis, Billy Wood,
and Deering are, severally,

AFFIRMED.
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Physicians brought action challenging
constitutionality of certain provisions of
the Deficit Reduction Act of 1984 which
affected the medicare program. The Unit-
ed States District Court for the Northern
District of Georgia, Robert H. Hall, J., 603
F.Supp. 821, upheld constitutionality of
challenged provisions, and physicians ap-
pealed. The Court of Appeals, Anderson,
Circuit Judge, held that: (1) temporary
statutory freeze on fees nonparticipating
physicians could charge their medicare pa-
tients is not an unconstitutional deprivation
of nonparticipating physicians’ substantive
due process rights, despite lack of allegedly
necessary administrative mechanism to en-
sure that all doctors are guaranteed a “rea-
sonable” profit, and (2) civil penalties for
nonparticipating physicians who raised
their fees to medicare beneficiaries during
15-month freeze period and various incen-
tives provided for doctors to become partic-
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ipating physicians did not constitute a pro-
hibited bill of attainder.

A Affirmed.

1. Federal Courts ¢192.5

Federal court had jurisdiction to hear
constitutional challenge to temporary stat-
utory freeze on fees nonparticipating physi-
cians could charge their medicare patients
[42 U.S.C.A. § 1395u(b)(4), (h-j); challenge
did not involve medicare Part B claim for
benefits, for denial of which Congress had
not provided judicial review. Social Securi-
ty Act, § 1842(b)4), (h-), as amended, 42
U.S.C.A. § 1395u(b)4), (h-j).

2. Federal Courts ¢=12

To determine whether an issue is ripe
for judicial review, a court must evaluate
fitness of issue for judicial decision and
hardship to parties of withholding court
consideration.

3. Federal Courts €13.5

Physicians’ constitutional challenge to
temporary statutory freeze on fees nonpar-
ticipating physicians could charge their
medicare patients 42 U.S.C.A.
§ 1395u(b)(4d), (h-j)] was ripe for judicial res-
olution even though physicians had not ac-
tually raised their rates. Social Security
Act, § 1842(b)(4), (b)), as amended, 42 U.S.
C.A. § 1395u(b)(4), (h-j). A

4. Constitutional Law &=278.7(1)

Social Security and Public Welfare
¢=241.10

Temporary statutory freeze on fees
nonparticipating physicians could charge
their medicare patients [42 US.C.A.
§ 1395u(b)4), (h-j)] is not an unconstitution-
al - deprivation of nonparticipating physi-
cians’ substantive due “process-rights, de-
spite lack of allegedly necessary adminis-
trative mechanism to ensure that all doc-
tors are guaranteed a “reasonable” profit;
Congress could reasonably determine that
a temporary fee freeze, pending prepara-
tion of a more comprehensive program,
was a reasonable exercise of Congress’ le-
gitimate legislative authority to control fed-
eral spending in order to alleviate deficit
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problems and to promote public welfare by
precluding physicians from shifting burden
of reductions onto medicare beneficiaries.
Social Security Act, § 1842(b)4), (h-), as
amended, 42 U.S.C.A. § 1395u(b)(4), (h-j).

5. Eminent Domain &2(1.1)

Social Security and Public Welfare
&=241.10

Temporary statutory freeze on fees
nonparticipating physicians could charge
their medicare patients [42 U.S.C.A.
§ 1395u(b)(4), (h-j)] did not constitute tak-
ing of property of nonparticipating physi-
cians without just compensation in violation
of Fifth Amendment in view of fact that
physicians were not required to treat medi-
care patients. U.S.C.A. Const.Amend. 5;
Social Security Act, § 1842(b)(4), (h-j), as
amended, 42 U.S.C.A. § 1395u(b)4), (h-j).

6. Constitutional Law ¢=276(1)

Social Security and Public Welfare
&241.10

Temporary statutory freeze on fees
nonparticipating physicians could charge
their medicare patients [42 U.S.C.A.
§ 1395u(b)4), (h-j)] and federal monitoring
of nonparticipating physicians’ billing prac-
tices did not infringe liberty of contract
protected by due process clause of the
Fifth Amendment. U.S.C.A. Const.Amend.
5; Social Security Act, § 1842(b)(4), (h-j), as
amended, 42 U.S.CA. § 1395u(b)4), (h-j).

7. Constitutional Law €¢=82.5

Social Security and Public Welfare
€>241.10 v

Civil penalties for nonparticipating
physicians who raised their fees to medi-
care beneficiaries during 15-month freeze
period and various statutory incentives for
physicians to become participating physi-
cians, contained in provision of deficit re-
duction statute. establishing temporary
statutory freeze on fees nonparticipating
physicians could charge their medicare pa-
tients [42 U.S.C.A. § 1395u(b)4), ()}, did
not constitute a prohibited bill of attainder;
penalties and incentives could not be said to
inflict “punishment.” U.S.C.A. Const. Art.
1, §9,cl. 3; Social Security Act, § 1842(b}4),
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(h-j), as amended, 42 US.C.A. § 1395u(b)(4),
(h-)).
8. Constitutional Law &=52

A statute inflicts constitutionally for-
bidden punishment if statutory penalty
falls within historical meaning of legisla-
tive punishment, statute fails to further
any nonpunitive legislative purpose, or leg-
islative history establishes a congressional
intent to punish. US.C.A. Const. Art. 1,
§9,cl3.

Kent Masterson Brown, Lexington, Ky.,
Henry Angel, Michael Jablonski, Atlanta,
Ga., for plaintiffs-appellants.

Anthony J. Steinmeyer, Douglas Letter,
U.S. Dept. of Justice, Washington, D.C,,
for defendant-appellee.

Appeal from the United States District
Court For the Northern District of Geor-

gia.

Before RONEY and ANDERSON, Cir-
cuit Judges, and MORGAN, Senior Circuit
Judge.

ANDERSON, Circuit Judge:

Douglass G. Whitney, M.D., W.D. Jor-
dan, M.D., and Fred Shessel, M.D. (“appel-
lants”) appeal from the judgment of the
district court upholding the constitutionali-
ty of certain provisions of § 2306 of the
Deficit Reduction Act of 1984, 42 U.S.C.A.
§ 1395u(b)(4), (h)—(F) (West Supp.1985). See
Whitney v. Heckler, 603 F.Supp. 821 (N.D.
Ga.1985). Appeliants make two primary
arguments on appeal: (1) that the fifteen-
month freeze on the fees that non-partici-
pating physicians may charge their Medi-
care patients violates substantive due pro-
cess,! and (2) that the civil penalties for

1. Appellants also challenge the statute on two
other Fifth Amendment grounds, i.e., that it
constitutes a taking of their property without
just compensation and infringes their liberty of
contract. As we indicate in the text below,
these grounds are also without merit.

2. § 1395u(b)(3) provides in relevant part:
In determining the reasonable charge for ser-
vices for purposes of this paragraph, there

non-participating physicians who raise their
fees to Medicare beneficiaries during the
fifteen-month freeze and the various incen-
tives provided for doctors to become partic-
ipating physicians constitute a bill of at-
tainder prohibited by Art. I, § 9 of the
United States Constitution. We affirm.

I. BACKGROUND

In 1965, Congress enacted the Medicare
program as Subchapter XVIII of the Social
Security Act. This program is divided into
two parts. Part A provides reimbursement
for covered hospital and related services.
42 U.S.C. §§ 1395¢-1895i (1982). Part B
establishes a voluntary program of supple-
mental medical insurance benefits for cer-
tain medieal services, including physicians’
services. Id. §§ 1395j-1395w. This case
involves Part B exclusively.

Under Part B, Medicare enrollees obtain
benefits in return for the payment of
monthly premiums in an amount deter-
mined by the Secretary of Health and Hu-
man Services. Id. § 1395r. These premi-
ums and contributions from the federal
government make up the Federal Supple-
mentary Medical Insurance Trust Fund,
out of which payment is made for Part B
benefits. Id. § 1395t.

Part B enrollees are generally entitled to
receive 80% of the “reasonable charge” for
medical services. Id. § 1395/ This “rea-
sonable charge” is computed according to a
formula provided by § 1395u(b). Under
this section, a physician’s actual billed
charge for each service is compared with
what he customarily charges for that ser-
vice (the “customary charge”), and with the
charge made for similar services by most
doctors in the locality (the ‘‘prevailing
charge”), and the “reasonable charge” is
the lowest of these three.?

shall be taken into consideration the custom-
ary charges for similar services generally
made by the physician or other person fur-
nishing such services, as well as the prevailing
charges in the locality for similar services.
No charge may be determined to be reason-
able in the case of bills submitted or requests
for payment made under this part after De-
cember 31, 1970, if it exceeds the higher of (i)
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Prior to the enactment of the Deficit
Reduction Act of 1984, a Part B enrollee
could pay for medical services in one of two
ways. The beneficiary could pay the physi-
cian directly and then request reimburse-
ment from Medicare. Id.
§ 1395u(b}(8)B)(). Alternatively, if a phy-
sician were willing, the beneficiary could
assign to the physician the beneficiary’s
right to reimbursement. Id.
§ 1395u(b)(3)(B)i). The physician, as the
beneficiary’s assignee, then collected pay-
ment directly from Medicare.

Under this program, Medicare’s “custom-
ary” and “prevailing” charge data were
updated each year on July 1 based on the
prior year’s data. Physicians were also
permitted to accept or decline assignment
on a claim-by-claim basis, and if a physician
chose not to accept assignment, Medicare
placed no limitation on the amount that he
could charge a Part B enrollee. Patients of

the prevailing charge recognized by the carri-
er and found acceptable by the Secretary for
similar services in the same locality in admin-
istering this part on December 31, 1970, or (ii)
the prevailing charge level that, on the basis
of statistical data and methodology acceptable
to the Secretary, would cover 75 percent of
the customary charges made for similar ser-
vices in the same locality during the last pre-
ceding calendar year elapsing prior to the
start of the twelve-month period (beginning
July 1 of each year) in which the service is
rendered. ...

3. Congress has extended until March 14, 1986,
the freeze on the actual charges of nonpartic-
ipating physicians and on the “prevailing” and
“customary” charge levels for Medicare reim-
bursement. Emergency Extension Act of 1985,
Pub.L. No. 99-107, § 5(b), 99 Stat. 479, amend-
ed by PubL. No. 99-155, § 2(d), 99 Stat. 814
and PubL. No. 99-201, § 2, 99 Stat. 1665.
This extension of the fee freeze neither affects
the temporary nature of § 2306 nor changes our
analysis of that section’s constitutionality.

4. § 1395u(b)(4) provides:

(4)(A) In determining the prevailing charge
levels under the third and fourth sentences of
paragraph (3) for physicians’ services fur-
nished during the 15-month period beginning
July 1, 1984, the Secretary shall not set any
level higher than the same level as was set for
the 12-month period beginning July 1, 1983.

(B) In determining the reasonable charge
under paragraph (3) for physicians’ services
furnished during the 15-month period begin-
ning July 1, 1984, the customary charges shall

780 FEDERAL REPORTER, 2d SERIES

physicians not accepting assignment, how-
ever, received Medicare reimbursement
only for the 80% of Medicare’s “reasonable
charge,” and the beneficiary was respon-
sible for the difference between that figure
and the physician’s actual charge.

The Deficit Reduction Act of 1984 made
several changes in physician reimburse-
ment under Medicare Part B3 First,
§ 2306(a) freezes both the “prevailing” and
“customary” charge levels for a fifteen-
month period beginning July 1, 1984, at
levels no higher than the levels that were
set for the twelve-month period beginning
July 1, 1983. 42 US.C.A. § 1395u(b)(4)
(West Supp.1985).¢ In addition to this
freeze, § 2306(c) requires physicians to de-
cide before October 1 of each year whether
they will be “participating” or “non-partici-
pating” doctors for that year. 42 U.S.C.A.
§ 1395u(h) (West Supp.1985).°5 A “partici-

be the same customary charges as were recog-
nized under this section for the 12-month pe-
riod beginning July 1, 1983.

(C) In determining the prevailing charge
levels under the third and fourth sentences of
paragraph (3) for physicians’ services fur-
nished during periods beginning after Sep-
tember 30, 1985, the Secretary shall treat the
level as set under subparagraph (A) as having
fully provided for the economic changes
which would have been taken into account
but for the limitations contained in subpara-
graph (A).

(D) In determining the customary charges
for physicians’ services furnished during the
12-month period beginning October 1, 1985,
or October 1, 1986, by a physician who at no
time for any services furnished during the
12-month period beginning October 1, 1984,
was a participating physician (as defined in
subsection (h)(1) of this section), the Secre-
tary shall not recognize increases in actual
charges for services furnished during the 15-
month period beginning on July 1, 1984,
above the level of the physician's actual
charges billed in the 3-month period ending
on June 30, 1984.

5. § 1395u(h) provides in relevant part:

(1) Any physician or supplier may veluntar-
ily enter into an agreement with the Secretary
to become a participating physician or suppli-
er. For purposes of this section, the term
“participating physician or supplier” means 2
physician or supplier (excluding any provider
of services) who, before October 1 of any year
beginning with 1984, enters into an agree-
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pating”’ physician agrees to accept payment
on an assignment basis for services fur-
nished to Medicare beneficiaries during the
twelve-month period beginning QOctober 1.
Thus, a “participating” physician’s fees are
effectively limited to the “reasonable”
charge. Id. § 1395u(b)(3)(B). A “‘non-par-
ticipating” physician, however, may still
continue to accept assignment on a case-by-
case basis.

Section 2306(c) also provides that a non-
participating physician may not charge a
Medicare patient in excess of the physi-
cian’s actual charges for the calendar quar-
ter beginning on April 1, 1984. 42 US.CA.
§ 1395u(j) (West Supp.1985). There is no
restriction on fees charged to patients who
do not receive Medicare assistance. This
subsection also requires the Secretary to
monitor each non-participating physician’s
actual charges to Medicare beneficiaries,
and if the physician “knowingly and willful-
ly bills [beneficiaries] for actual
charges in excess of such physician’s actual
charges for the calendar quarter beginning
on April 1, 1984,” the Secretary may bar
such physician from participation in the
Medicare Program for a period of up to
five years and/or impose 2 civil penalty of
up to $2,000 for each violation. Id.
§ 1395u()1), (2).

Finally, § 2306 also provides several in-
centives for physicians to become “partici-
pating”  doctors. Under subsections
1395u(h)(2), 1395u(h)3) and 1395u(), the
Secretary is required to: (1) publish a direc-
tory of participating physicians, which is to
be made available to Medicare enrollees;
(2) maintain a toll-free number for enrollees
to obtain the names and specialties of par-
ticipating physicians; (3) publish a list of
the percentage of patients accepted by each
physician on an assignment basis; and (4)

ment with the Secretary which provides that
such physician or supplier will accept pay-
ment under this part on the basis of an assign-
ment described in subsection (b)(3)(B)(ii) of
this section, in accordance with subsection
(b)(6)(B) of this section, or under the proce-
dure described in section 1395gg(F)(1) of this
title for all items and services furnished to
individuals enrolled under this part during
the 12-month period beginning on October 1

provide for electronic receipt of claims
from participating physicians so that their
claims can be processed more rapidly. In
addition, subsection 1395u(b)(4)(D) specifies
that in determining the customary charges
of “non-participating” physicians for the
twelve-month periods beginning QOctober 1,
1985 and October 1, 1986, the Secretary
shall not “recognize increases in actual
charges for services furnished” during the
fifteen-month freeze period. The increase
in “participating” . physicians’ actual
charges, however, will be recognized by the
Secretary in computing their customary
charge levels once the freeze is lifted.

In September 1984, appellants, who are
practicing physicians in the Atlanta, Geor-
gia area, filed suit seeking a temporary
restraining order to stay operation of
§ 2306 before they had to electin October
1984 whether to become “participating”
physicians for the upcoming year. They
contended that the temporary freeze on the
fees that non-participating physicians could
charge Part B enrollees, the possible civil
penalties for violation of the freeze, the
requirement that the Secretary ‘monitor
their billing practices, and the exclusion of
non-participating physicians from the lists
of doctors made available to Medicare en-
rollees violated the Fifth Amendment to
the Constitution and constituted a bill of
attainder prohibited by Article I, § 9 of the
Constitution. The district court denied
both their motion for a temporary restrain-
ing order and their request for a stay pend-
ing appeal.

In October, appellants filed an amended
complaint alleging, inter alia, that they did
not elect to become “participating” physi-
cians under the Deficit Reduction Act prior
to October 1, 1984, that they planned to
raise their fees to their patients covered by

of such year. In the case of a newly licensed
physician or a physician who begins a prac-
tice in a new area, or in the case of a new
supplier who begins a new business, or in
such similar cases as the Secretary may speci-
fy, such physician or supplier may enter into
such an agreement after October 1 of a year,
for items and services furnished during the
remainder of the 12-month period beginning
on such October 1.
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Medicare Part B within the fifteen-month
period beginning July 1, 1984, that 50-60%
of their patients are Medicare Part B en-
rollees, and that 85% of these patients have
supplemental health insurance. After a
hearing, the district court granted judg-
ment for the Secretary, upholding the con-
stitutionality of § 2306. See Whitney, 603
F.Supp. at 825-29. First, the district court
concluded that § 2306 was not a depriva-
tion of due process because the legislation
is a “reasonable” means for Congress to
reduce federal spending without shifting
the burden of cost reduction to the Medi-
care beneficiaries. Id. at 825-26. The dis-
trict court also rejected appellants’ conten-
tion that the fee freeze and incentive provi-
sions constituted a taking in violation of
the Fifth Amendment, reasoning that there
is no unconstitutional taking of property in
the instant case because the regulated ac-

6. On appeal, appellee questions whether the dis-
trict court had jurisdiction to hear this case
because Congress has not provided for judicial
review of the denial of Medicare Part B claims.
See Heckler v. Ringer, 466 US. 602, — n. 4,
104 S.Ct. 2013, 2018 n. 4, 80 L.Ed.2d 622, 632 n.
4 (1984); United States v. Erika, 456 U.S. 201,
102 S.Ct. 1650, 72 L.Ed.2d 12 (1982). As appel-
lee concedes, however, the broad jurisdictional
bar recognized in Ringer does not preclude a
party from raising a “substantial” constitutional
challenge unrelated to any claim for benefits
under Part B:

[Rlespondents seem to concede that to the
extent that their claims are characterized as
claims for Part B benefits, there is no judicial
review for those claims under {Schweiker v.
McClure, 456 U.S. 188, 102 S.Ct. 1665, 72
L.Ed.2d 1 (1982) and United States v. Erika,
456 U.S. 201, 102 S.Ct. 1650, 72 LEd2d 12
(1982)1... . Respondents do argue, however,
that to the extent that their claims can be
characterized as collateral constitutional chal-
lenges, ... those constitutional challenges are
properly before us. In light of our character-
ization of respondents’ claims essentially as
claims for benefits, ... and the fact that what-
ever constitutional claims respondents assert
are clearly too insubstantial to support subject
matter jurisdiction, ... we view this case as
involving only respondents’ Part A claims.
Ringer, 466 U.S. at — n. 4, 104 S.Ct. at 2018 n.
4, 80 L.Ed.2d at 632 n. 4. Other courts have
concluded that Ringer does not bar such claims.
See Hatcher v. Heckler, 772 F.2d 421, 430-32 &
n. 7 (8th Cir.1985) (concluding that constitution-
al challenges to the Medicare Act itself are not
precluded by 42 US.C. § 405(h) because such
claims are “collateral to, and not ‘inextricably
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tion is voluntary—i.e., appellants can sim-
ply decline to treat Medicare patients if
they wish to avoid federal regulation. Id.
at 826-27. Finally, the court held that
§ 2306 is not a bill of attainder because
this section cannot reasonably be construed
as a legislative determination of guilt and
imposition of punishment. Id. at 827-29.

1I. FIFTH AMENDMENT
CHALLENGES

A. Substantive Due Process Challenge
to the Fee Freeze

[1-3] Appellants’ principal contention
on appeal is that the fifteen-month freeze
on the fees mnon-participating physicians
may charge their Medicare patients de-
prives them of their property in violation of
the Due Process Clause of the Fifth
Amendment.f  Appellants concede that

intertwined with,’ claims for entitlement”);
Michigan Academy of Family Physicians v. Blue
Cross & Blue Shield of Michigan, 757 F.2d 91,
93-94 (6th Cir.1985) (holding that Heckler v.
Ringer does not bar constitutional and statutory
challenge to regulation promulgated by Secre-
tary for Health & Human Services when this
challenge is unrelated to a claim for benefits),
cert. granted sub nom. Heckler v. Michigan Aca-
demy of Family Physicians, — u.s. —, 106
S.Ct. 58, 88 L.Ed.2d 47 (1985); American Medi-
cal Ass'n v. Heckler, 606 F.Supp. 1422, 1432-33
(S.D.Ind.1985) (holding that Heckler v. Ringer
does not prevent court from hearing equal pro-
tection challenge to fee freeze provision of
§ 2306); Miller v. Heckler, 601 F.Supp. 1471,
1487-88 & n. 11 (E.D.Tex.1985) (“[Clonstitution-
al challenges are cognizable if they are aimed at
the Medicare Act itself. Such claims arise sole-
ly under the Constitution, and therefore escape
section 405(h)'s grasp.”). Cf. Johnson v. Robi-
son, 415 U.S. 36}, 367, 94 S.Ct. 1160, 1165, 39
L.Ed.2d 389 (1974) (holding that veteran's suit is
not barred by 38 USC. § 211(a) because
“[a]ppellee’s constitutional challenge is not to
any such decision of the Administrator, but
rather to a decison of Congress to create a statu-
tory class entitled to benefits that does not in-
clude 1-O conscientious objectors who per-
formed alternative civilian service”) (emphasis
in original). Because appellants have raised a
substantial challenge to the constitutionality of
§ 2306, which does not involve a claim for
benefits under Part B, we find that we have
jurisdiction to hear this case.

In addition, appellee contends that appellants’
challenge to the temporary fee freeze may not
be ripe for judicial resolution because they have
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Congress has the power to regulate medi-
cal services and charges, Appellants’ Brief
at 23-25, but nevertheless insist that in
‘doing so, Congress must provide an admin-
istrative mechanism to ensure that all doc-
tors are guaranteed a “reasonable” profit.
Since Congress has not established such a
regulatory board in this case, they argue
that their substantive due process rights
have been violated. We disagree.

The test for determining whether eco-
nomic and social regulation meets substan-
tive due process teqmrements is well estab-
lished: “[i}f the laws passed are seen to
have a reasonab]e relation to a proper leg-
islative purpose, "and are neither arbitrary
nor discriminatory, the requirements of due
process are satisfied....” Nebbia v. New
York, 291 U.S. 502, 537, 54 S.Ct. 505, 516,
78 L.Ed. 940 (1934); see also North Dakota
State Board of Pharmacy v. Snyder’s
Drug Stores, Inc 414 U.S. 156, 164-67, 94
S.Ct. 407, 412-14, 38 L.Ed.2d 379 (1973); In
re Permian Basin Area Rate Cases, 390
U.S. 747, 769-70, 88 S.Ct. 1344, 136162, 20
L.Ed.2d 312 (1968). The Supreme Court
has repeatedly emphasized that the judicial
role in analyzing due process challenges to
economic and social regulation is a limited
one: : s :

The Oklahoma law may exact a need-
less, wasteful requirement in many
cases. But it is for the legislature, not
the courts, to balance the advantages
and disadvantages of the new require-
ment.... It is enough that there is an
evil at hand for cofrection, and that it
might be thought that the particular leg-

not actually raised their rates. We reject this
contention. To determine whether an issue is
ripe for judicial review, a court must evaluate
(1) “the fitness of the issues for judicial deci-
sion” and (2) “the hardship to the parties of
withholding court consideration.” Abbott Lab-
oratories v. Gardner, 387 U.S. 136, 149, 87 S.Ct.
1507, 1515, 18 L.Ed.2d 681 (1967). Because this
appeal raises a facial attack on the constitution-
ality of § 2306 and presents a purely legal ques-
tion, we will never be in a better position to
decide the issue. See, e.g., Duke Power Co. v.
Carolina Environmental Study Group, Inc., 438

US. 59, 81-82, 98 S.Ct. 2620, 2634-35, 57
L.Ed.2d 595 (1978); McCoy-Elkhorn Coal Corp.

islative measure was a rational way to
correct it.

The day is gone when this court uses
the Due Process Clause of the Four-
teenth Amendment to strike down state
laws, regulatory of business and indus-
trial conditions, because they may be un-
wise, improvident, or out of harmony
with a particular school of thought....

Williamson v. Lee Optical of Oklahoma,

Inc., 348 U.S. 488, 487-88, 75 S.Ct. 461,
464-65, 99 L.Ed. 563 (1955). See also Fer-

guson v. Skrupa, 372 U.S. 726, 729-32, 83

S.Ct. 1028, 1030-32, 10 L.Ed.2d 93 (1963);
Day-Brite Lighting, Inc. v. Missouri, 342

U.S. 421, 423, 72 S.Ct. 405, 407, 96 L.Ed.

469 (1952); Nebbia, 291 U.S. at 537-38, 54
S.Ct. at 516. With these principles in mind,
we began our analysis of the constitutional-
ity of the temporary fee freeze.

By enacting § 2306, Congress intended
to accomplish two objectives. First, in or-
der to curtail the increase in the federal
deficit, Congress froze the ‘“customary”
and “prevailing” charges for physician’s
services during the fifteen-month period
from July 1, 1984 to September 30, 1985.
See, e.g., 130 Cong.Rec.S. 8373, 8375 (daily
ed. June 27, 1984) (Sen. Dole) (“Under
§ 2306, $2.5 billion will be saved by freez-
ing for fifteen months the customary and
prevailing charge levels used to determine
what medicare will pay for physicians’ ser-
vices.”), reprinted in 1984 U.S.Code Cong.
& Ad.News 2151, 2156 (hereafter ‘Leg-
islative History”). In - addition, Con-
gress was concerned that non-participating
physicians would make up any profits lost
as the result of the freeze by raising their

v. EPA, 622 F.2d 260, 264 (6éth Cir.1980). More-
over, deferring resolution of the constitutionali-
ty of § 2306 will force appellants to choose
between complying with the temporary fee
freeze and risking sanctions by raxsmg their
rates. It is well established that an issue is npe
for Judxcxal review when the challenging party is
placed in the dilemma of incurring the disad-
vantages of complying or risking penalties for
noncompliance. See, eg., Doe v. Bolton, 410
U.S. 179, 188, 93 S.Ct. 739, 745, 35 L.Ed.2d 201
(1974); Epperson v. Arkansas, 393 US. 97, 100,
89 S.Ct. 266, 268, 21 L.Ed.2d 228 (1968). Hence,
we conclude that the ripeness standard has been
met in the instant case.
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actual charges to Medicare enrollees. See,

e.g., H.R.Conf.Rep. No. 861, 98th Cong., 2d

Sess. 757, 1314 (1984) (hereafter “H.R.

Conf.Rep. No. 98-861"), reprinted in Leg-

islative History at 2002; 130 Cong.Rec.H.

7085, 7086 (daily ed. June 27, 1984) (Rep.

Rostenkowski), reprinted in Legislative

History at 2144. In order to prevent non-

participating physicians from shifting the

burden of the freeze to Medicare benefi-
ciaries, Congress placed a ceiling on the
amount non-participating physicians could
charge their Medicare beneficiaries.” As

Senator Dole, Chairman of the Senate Com-

mittee on Finance, explained:
[TThere has been a great deal of concern
about how physicians can be prevented
from shifting the burden of such a freeze
to beneficiaries. Simply freezing what
we pay for physician services provides
little protection to program beneficiaries.
If a physician does not elect to take
assignment, beneficiaries can be held re-
sponsible for the full difference between
what the program pays and what the
physician charges. '

" [TThe conferees spent a great deal of
time in discussions with the administra-
tion trying to address this concern. Asa
result, the conferees agreed to a [tempo-
rary fee freeze] provision which works in
concert with organized medicine’s volun-
tary freeze. '

130 Cong.Rec. at S. 8375, reprinted in
Legislative History at 2156. Accord H.R.
Conf.Rep. No. 98-861 at 1314, reprinted in
Legislative History at 2002; 130 Cong.
Rec.H. 7085, 7086 (daily ed. June 27, 1984)
(Rep. Rostenkowski), reprinted in Legisla-
tive History at 2144.

7. The temporary fee freeze provision simply re-
flects a general congressional concern that re-
ductions in Medicare expenditures should not
be borne solely by Medicare beneficiaries, See,
e.g., 130 Cong.Rec.S. 8373, 8375 (daily ed. June
27, 1984) (Sen. Dole) (noting that physicians,
hospitals, laboratories, health insurers, and em-
ployers will bear “[elighty-two percent of the
health care program savings achieved in this
bill"), reprinted in Legislative History at 2156.

8. Appellants contend that one feature of § 2306
will have a permanent effect. They argue that
since the Secretary will not recognize any in-
creases in the actual charges of non-participat-
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The legislative history reveals that the
temporary fee freeze provision was careful-
ly drawn in order to accomplish these two
objectives—to reduce the federal deficit
without placing the burden of such reduc-
tion solely on Medicare beneficiaries. The
fee freeze is based on each physician’s
charges for similar services in the quarter
immediately preceding the freeze (e,
charges for the quarter beginning April 1,
1984). Thus, the fee ceiling is not arbi-
trary.

Congress also intended this freeze “to
work in concert with the efforts—which
are to be commended—of the American
Medical Association and many individual
medical societies which have urged their
members voluntarily to freeze their fees.”
180 Cong.Rec.H. 7085, 7086 (daily ed. June
27, 1984) (Rep. Rostenkowski), reprinted
in Legislative History at 2144; see also
H.R.Conf.Rep. No. 98-861 at 1314 (“[Iln
light of the efforts of many medical socie-
ties that have urged their members to vol-
untarily freeze their fees ..., the Confer-
ees believe that this provision will work in
concert with those efforts ...."), reprinted
in Legislative History at 2002.

Significantly, the fee freeze is a tempo-
rary measure based upon what each physi-
cian actually charged Medicare benefi-
¢ciaries during the April 1, 1984 quarter.®
During the fifteen-month freeze, the Secre-
tary of Health and Human Services is re-
quired to study the issue of medical servic-
es provided to Medicare enrollees and to
make recommendations for the future “in
sufficient detail to serve as the basis for

ing physicians in calculating the “customary”
charge in the future, § 2306 will permanently
affect their charges. We reject this contention.
The statute will only affect what the Medicare
program will pay in the future, and will have no
effect on what non-participating physicians can

_ actually charge to Medicare patients in"the fu-
ture. As appellants concede, Congress has the
authority to determine what the Medicare pro-
gram itself will pay physicians. Appellants’
Brief at 19-20. ' In addition, appellants have
offered no evidence concerning the future ef-
fects of this provision. :
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legislative action which Congress can take
to assure that any burden of effectively
constraining the growth of cost in the
Medicare Part B progr&m, which Congress
intends to be borne by providers and physi-
cians, is not transferred (in whole or in
part) so as to become an additional burden
on Part B beneficiaries in the form of in-
creased out-of-pocket costs, reduced servic-
es, or reduced access to needed physician
care.” Deficit Reduction Act of 1984,
Pub.L. No. 98-369, § 2306(d), 98 Stat. 494,
1072.

[4] Under these circumstances, we hold
that Congress could reasonably determine
that a temporary fee freeze, pending the
preparation of a more comprehensive pro-
gram, was necessary in order to prevent
Medicare beneficiaries from bearing the
burden of the reduction in Medicare ex-
penditures.

In Minnesota Ass'n of Health Care Fa-
cilities, Inc. v. Minnesota Department of
Public Welfare, 742 F.2d 442 (8th Cir.
1984), cert. denied, — U.S. ——, 105 S.Ct.
1191, 84 L.Ed.2d 337 (1985), the Eighth
Circuit upheld the constitutionality of a
similar statute. In that case, Minnesota
had enacted a statute limiting the rates
which nursing homes participating in the
Medicaid program may - charge patients
who do not receive Medicaid benefits. The
Minnesota Association of Health Care Fa-
cilities contended that the regulation of the
fees its members could receive from pri-
vate sources violated the requirements of
substantive due process. The Eighth Cir-
cuit, however, found that the Minnesota
statute satisfied these requirements be-
cause ‘{tlhe Minnesota legislature could
reasonably find that differences in rates
for the same nursing home services, de-
pending wholly upon whether or not a resi-
dent receives medical assistance, are inimi-

9. In fact, the argument for the constitutionality
of the provision challenged here is stronger be-
cause, unlike the Minnesota statute, Congress is
only temporarily regulating the fees that may be
charged to Medicare beneficiaries. Moreover,
in Minnesota Ass'n of Health Care Facilities, the

legislation fixed the rates charged to persons
780 F.2d—23

cal to the public welfare, and thus it could
properly choose to regulate the rates that
nursing homes participating in Medicaid
charge the residents who do not receive
medical assistance.” Id. at 447. Similarly,
Congress determined in the instant case
that limiting the increase in Medicare pay-
ments without also limiting the total fees
that may be charged to Medicare benefi-
ciaries would be harmful to the public wel-
fare because it would place the burden of
cost reductions solely upon Medicare bene-
ficiaries.?

Appellants argue, however, that in order
to regulate physicians’ fees (ie., to fix the
fees), Congress must establish a regulatory
mechanism to set standards in such a way
that all physicians can make a “reason-
able” profit. As stated above, the due
process test is whether the law has a rea-
sonable relation to a proper legislative pur-
pose, and is neither arbitrary nor discrimi-
natory. Under the particular facts and cir-
cumstances of this case, we conclude that
the legislative purposes are legitimate—
i.e., to control federal spending in order to
alleviate deficit problems, and to promote
the public welfare by precluding physicians
from shifting the burden of the reductions
onto Medicare beneficiaries—and we con-
clude that the means chosen by Congress
are not unreasonable-i.e., the fees are
fixed at what this physician himself
charged in the recent past (the quarter
immediately preceding the freeze period),
and the freeze is temporary pending a
study which can form the basis for more
permanent legislation. Under these cir-
cumstances, we hold that due process does
not require Congress to follow the rate-
making procedures suggested by appel-
lants. We are not confronted with the
issue of whether due process would require
ratemaking or other such procedures in the

who were not receiving government medical
benefits, whereas the instant regulation fixes the
fees only with respect to persons receiving
government medical assistance. - Of course, we
express no opinion concerning the constitution-
ality of the more far-reaching Minnesota legisla-
tion.
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case of permanent legislation,’® and we ex-
press no opinion thereon.!!

B. Other Fifth Amendment Argu-
ments

[5]1 Appellants raise two other Fifth
Amendment challenges that warrant only
brief discussion. First, appellants argue
that the temporary freeze on their actual
charges to Medicare patients constitutes a
taking of their property without just com-
pensation in violation of the Fifthk Amend-
ment. This contention, however, lacks
merit. It is well established that govern-
ment price regulation does not constitute a
taking of property where the regulated
group is not required to participate in the
regulated industry. See, e.g., Bowles v.
Willingham, 321 U.S. 503, 517-18, 64 S.Ct.
641, 64849, 88 L.Ed. 892 (1944) (rent con-
trols do not constitute prohibited taking
because statute did not require landlords to
offer their apartments for rent); Min-
nesota Ass'n of Health Care Facilities,
Inc., 742 F.2d at 446 (state statute limiting

10. Congress’ extension of the freeze until March
15, 1986, see supra note 3, does not change the
temporary nature of the legislation.

11. We note that appellants have offered no evi-
dence in this case that the actual charge permit-
ted is unreasonable or arbitrary.

12. Appellants argue that they have not voluntar-
ily accepted government regulation of their
charges to Medicare patients because they have
not sought to “participate” in the Medicare pro-
gram. This argument, however, is flawed. Ap-
pellants have continued to treat Medicare pa-
tients, and two of the appellants have admitted
that they occasionally accepted assignments of
Medicare reimbursement claims. Record on
Appeal at 72. Moreover, the fact that Medicare
patients comprise a substantial percentage of
their practices does not render their partic-
ipation “involuntary.” See Bowles v. Willing-
ham, 321 U.S. at 517, 64 S.Ct. at 648 (no taking
where rent control statute did not require land-
lord to rent apartments); Minnesota Assn of
Health Care Facilities, 742 F.2d at 446 (“MAHCF
contends that business realities prevent nursing
homes from leaving the Medicaid Program vol-
untarily. Despite the strong financial induce-
ment to participate in Medicaid, a nursing
home's decision to do so is nonetheless volun-
tary.”). Under these circumstances, we hold
that appellants’ participation in the regulated
industry is not involuntary.
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fees nursing homes participating in Medic-
aid Program may charge to non-Medicaid
patients is not taking within meaning of
the Fifth Amendment because “the state
does not require that nursing homes admit
medical assistance residents and participate
in the Medicaid Program”). In the instant
case, appellants are not required to treat
Medicare patients, and the temporary
freeze is therefore not a taking within the
meaning of the Fifth Amendment.!?

[6] Appellants’ next contention is that
the temporary fee freeze and the federal
monitoring of non-participating physicians’
billing practices infringe the liberty of con-
tract protected by the Due Process Clause
of the Fifth Amendment.!® We find this
claim to be totally lacking in merit. In
order for the challenged provisions to in-
fringe appellants’ liberty of contract, they
must bear no rational relationship to any
legitimate purpose of the Deficit Reduction
Act of 1984. See, e.g., West Coast Hotel
Co. v. Parrish, 300 U.S. 379, 391-92, 57

13. At one point, appellants apparently contend
that Congress cannot regulate the amount that
non-participating physicians charge their Medi-
care patients because there is no “privity” be-
tween the government and these doctors. See
Appellants’ Brief at 3844 (citing, inter alia,
Greene v. McElroy, 360 U.S. 474, 79 S.Ct. 1400, 3
L.Ed.2d 1377 (1959); Schware v. Board of Bar
Examiners, 353 U.S. 232, 77 S.Ct. 752, 1 L.Ed.2d
796 (1957); Coppage v. Kansas, 236 US. 1, 35
S.Ct. 240, 59 L.Ed. 441 (1914); Adair v. United
States, 208 U.S. 161, 28 S.Ct. 277, 52 L.Ed. 436
(1907)). This argument is patently frivolous.
The Supreme Court decisions upon which appel-
lants rely have either been expressly overruled,
see, e.g., Lincoln Federal Labor Union No. 19,129
v. Northwestern Iron & Metal Co., 335 U.S. 525,
533-37, 69 S.Ct. 251, 255-57, 93 L.Ed. 212 (1949)
(expressly rejecting the Adair-Coppage interpre-
tation of the Due Process Clause), or are clearly
inapposite, see Greene, 360 U.S. at 508, 79 S.Ct.
at 1419 (holding that “in the absence of explicit
authorization from either the President or Con-
gress, the respondents were not empowered to
deprive petitioner of his job in a proceeding in
which he was not afforded the safeguards of
confrontation and cross-examination”);
Schware, 353 U.S. at 239-47, 77 S.Ct. at 756-61
(petitioner’s exclusion from the practice of law
violated Due Process Clause because state could
not reasonably find that he had not shown good
moral character).



WHITNEY v. HECKLER

973

Cite as 780 F.2d 963 (11th Cir. 1986)

S.Ct. 578, 581-82, 81 L.Ed. 703 (1937). As
discussed above, the temporary fee freeze
is rationally related to legitimate congres-
sional objectives. Moreover, federal moni-
toring of the billing practices of non-partici-
pating physicians is a reasonable means for
determining whether these physicians are
complying with the temporary freeze.

III. BILL OF ATTAINDER
CHALLENGE

Appellants’ final contention is that the
incentives in § 2306 for physicians to be-
come participating physicians (providing
Medicare enrollees with lists of the special-
ties and phone numbers of participating
physicians, more efficient processing of
claims and the recognition of increased bill-
ing charges to non-Medicare patients in
future calculations of participating physi-
cians’ “customary” charges) and the statu-
tory enforcement mechanism (civil fines
and/or barring non-participating physicians
from treating Medicare patients for a peri-
od of up to five years) constitute a bill of
attainder prohibited by Article I, § 9 of the
United States Constitution.!*

[71 A bill of attainder has been defined
as a ‘“‘law that legislatively determines
guilt and inflicts punishment upon an iden-
tifiable individual without provision of the
protections of a judicial trial.’” Selective
Service System v. Minnesota Public Inter-
est Research Group, — U.S. —, 104
S.Ct. 3348, 82 L.Ed.2d 632, 640 (1984) (quot-
ing Nizon v. Administrator of General
Services, 433 U.S. 425, 468, 97 S.Ct. 2777,
2803, 53 L.Ed.2d 867 (1977)). In determin-
ing whether a statute is a bill of attainder,

14. Historically, a bill of attainder was an Act of
the English Parliament sentencing a specified
individual or group of individuals to death,
while a bill of pains and penalties was a law
inflicting punishment other than death. See,
e.g., United States v. Brown, 381 U.S. 437, 441,
85 S.Ct. 1707, 1711, 14 L.Ed.2d 484 (1965). Arti-
cle 1, § 9 of the United States Constitution has
been considered to prohibit bills of pains and
penalties as well as bills of attainder. See, e.g.,
Nixon v. Administrator of Gereral Services, 433
U.S. 425, 473-74, 97 S.Ct. 2777, 2805-06, 53
L.Ed.2d 867 (1977).

15. In England, bills of pains and penalties com-
monly imposed imprisonment, banishment and

the Supreme Court has cautioned that
“[t]he judicial function is ‘not to destroy
the Act if we can, but to construe it, if
consistent with the will of Congress, so as
to comport with constitutional limita-
tions.””  Selective Service System, —
U.S. at —, 104 S.Ct. at 3355, 82 L.Ed.2d
at 642 (quoting CSC v. Letter Carriers,
418 U.S. 548, 571, 93 S.Ct. 2880, 2893, 37
L.Ed.2d 796 (1973)). Because we find that
§ 2306 does not inflict “punishment”’ for-
bidden by Article I, § 9 of the Constitution,
we hold that it is not a constitutionally
prohibited bill of attainder.

[8] A statute inflicts constitutionally
forbidden punishment if (1) the statutory
penalty falls within the historical meaning
of legislative punishment, (2) the statute
fails to further any nonpunitive legislative
purpose, or (3) the legislative history estab-
lishes a congressional intent to punish.
See, e.g., Selective Service System, —
U.S. at —, 104 S.Ct. at 3355, 82 L.Ed.2d
at 643; Nixon, 433 U.S. at 475-76, 97 S.Ct.
at 2806-07. The civil penalty and incentive
provisions do not run afoul of the fore-
going guideposts. First, the challenged
civil penalty and incentive provisions do not
fall within the historical meaning of legisla-

. tive punishment. In upholding the consti-

tutionality of a statute denying federal fi-
nancial assistance under the Higher Edu-
cation Act of 1965 to students who fail to
register for the military draft, the Supreme
Court reasoned that the “mere denial of a
noncontractual governmental benefit” did
not approach the penalties traditionally as-
sociated with bills of attainder.’® Selective

the punitive?confiscation of property. See Nix-
on, 433 U.S. at 474, 97 S.Ct. at 2806. In this
country, the punishments forbidden by the Bill
of Attainder Clause have been expanded to in-
clude statutes barring participation by individu-
als or groups in specific professions. See, e.g.,
United States v. Brown, 381 U.S. 437, 85 S.Ct.
1707, 14 L.Ed.2d 484 (1965) (law barring Com-
munist Party members from serving as officers
in labor unions held to be bill of attainder);
United States v. Lovett, 328 U.S. 303, 66 S.Ct.
1073, 90 L.Ed. 1252 (1946) (holding that law
cutting off salaries to three named government
employees constituted bill of attainder); Cum-
mings v. Missouri, 71 U.S. (4 Wall.) 277, 18 L.Ed.
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Service System, — U.S. at —, 104 S.Ct.
at 3856, 82 L.Ed.2d at 644; see also Flem-
ming v. Nestor, 363 U.S. 603, 617, 80 S.Ct.
1367, 1376, 4 L.Ed.2d 1435 (1960) (The dis-
qualification of certain deportees from re-
ceipt of Social Security benefits does not
constitute a bill of attainder because “the
sanction is the mere denial of a noncontrac-
tual governmental benefit. No affirmative
disability or restraint is imposed, certainly
nothing approaching the ‘infamous punish-
ment’ of imprisonment ...."). Similarly,
the challenged provisions in the instant
case—the civil enforcement mechanism and
the incentives for doctors to become “par-
ticipating” physicians—do not impose the
punishment historically associated with
bills of attainder but rather are simply
examples of statutory civil penalties fre-
quently enacted to aid the executive branch
in the enforcement of the law. See, eg.,
Zwick v. Freeman, 373 F.2d 110, 119-20
(2d Cir.) (statute prohibiting licensee from
employing, without government approval,
any person responsibly connected with any-
one found to have committed flagrant or
repeated violations of the unfair conduct
provisions of Perishable Agricultural Com-
modities Aect is not bill of attainder), cert.
denied, 389 U.S. 835 88 S.Ct. 43, 19

356 (1867) (law disqualifying priest from prac-
ticing as clergyman struck down as bill of at-
tainder); Ex parte Garland, 71 US. (4 Wall.)
333, 18 L.Ed. 366 (1867) (legislative bar exclud-
ing lawyers from practice of law violated Bill of
Attainder Clause).

16. As the court below observed,
It is common practice for the executive
branch to be authorized to impose civil penal-
ties in aid of its enforcement powers. In
1979, there were “some 348 statutory civil
penalties enforced by 27 federal departments
and independent agencies.”

" Whitney, 603 F.Supp. at 828 (quoting Diver, The
Assessment of and Mitigation of Civil Money
Penalties by Federal Administrative Agencies, 19
Colum.L.Rev. 1435, 1438 (1979)).

17. The legislative history provides in part:

The provision contains several administra-
tive incentives ... to encourage physicians to
voluntarily sign participation agreements.
These include publication of directories, use
of tollfree telephone lines to disseminate
names of participating physicians and the use
of direct lines for electronic receipt of claims.
In addition, physicians have an incentive to
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L.Ed.2d 96 (1967); Bearden v. Commis-
sioner, 575 F.Supp. 1459, 1462 (D.Utah
1983) (statute prescribing $500 penalty for
filing of frivolous tax return does not con-
stitute bill of attainder).1¢

With respect to the second and third
prongs of the test, the legislative history
convincingly establishes that § 2306 was
intended to further nonpunitive goals, not
to punish nonparticipating physicians. As
discussed above, the temporary freeze was
intended to prevent Medicare beneficiaries
alone from bearing the burden of reduced
Medicare expenditures. Moreover, the var-
ious incentive provisions of § 2306 were
designed to encourage physicians to partic-
ipate in the Medicare program and to pro-
vide beneficiaries with the information nec-
essary to obtain the services of physicians
who would not charge them more than the
“reasonable” rate recognized by Con-
gress.'” Neither the text of § 2306 nor its
legislative history suggests that § 2306
was intended to “punish” physicians who
elect not to “participate” in the Medicare
program. Under these circumstances, we
hold that § 2306 does not constitute a bill
of attainder prohibited by the Constitu-
tion.18

become participating physicians because any
normal increase. in their actual charges dur-
ing the 15-month period when medicare's rea-
sonable charges are frozen, will be reflected
in updating their future customary charge
screen updates.

Much of the success of the new “participat-
ing physician” program will depend on the
involvement of the Medicare beneficiaries na-
tionwide. In providing an increased amount
of information to the beneficiary, the confer-
ees hope they will take this opportunity to
become increasingly informed about the prac-
tice patterns of the physicians in their com-
munities.

H.R.Conf .Rep. No. 98-861, at 1313-14, reprinted
in Legislative History at 2001-02. Accord 130
Cong.Rec.S. 8373, 8375 (daily ed. June 27, 1984)
(Sen. Dole), reprinted in Legislative History at
2157,

18. Although the Supreme Court has given a
“broad and generous meaning” to the constitu-
tional prohibition of bills of attainder, it has
warned that this prohibition “was not intended
to serve as a variant of the equal protection
doctrine, invalidating every Act of Congress or
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IV. CONCLUSION

For the foregoing reasons, the judgment
of the district court is therefore

_ AFFIRMED.

UNITED STATES of America,
Plaintiff-Appellee,
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David JIMENEZ, Michael Anthony
Daum, Louis Perez, Edward Fernandez,
and Abrahim Zuriarrian, Defendants-
Appellants.

No. 84-5459
Non-Argument Calendar.

United States Court of Appeals,
Eleventh Circuit.

Jan. 24, 1986.

Defendants were convicted in the Unit-
ed States District Court for the Southern
District of Florida, Norman C. Roettger,
Jr., J., of possession with intent to distrib-
ute more than 1,000 pounds of marijuana,
as well as conspiracy to possess same
amount, and they appealed. The Court of
JAppeals, held that: (1) there was probable
cause to support defendants’ arrest; 2
one defendant’s declaration “[w]e just got
off a boat” was not sufficiently prejudicial
to warrant severance rather than curative
instruction; and (3) despite witness’ viola-
tion of witness sequestration order district
court did not abuse its discretion in de-

the State that legislatively burdens some persons
or groups but not all other plausible individuals.
In short, while the Bill of Attainder Clause
serves as an important ‘bulwark against tyran-
ny, ... it does not do so by limiting Congress to
the choice of legislating for the universe, or
legislating only benefits, or not legislating at

clining to grant mistrial or to strike wit-
ness’ testimony.
Affirmed.

1. Criminal Law &=1158(4)

District court’s denial of suppression
motion may be reversed only if court erred
in finding probable cause to arrest, given
all facts and circumstances within collec-
tive knowledge of law enforcement offi-
cers.

2. Criminal Law ¢=1166(6)

District court’s refusal to sever trials
was matter of trial court discretion and
could be reversed only if effect of admis-
sion of nontestifying codefendant’s out-of-
court confession implicating other defend-
ants was so devastating or vital to defend-
ants’ case that subsequent instructions
could not cure resulting prejudice.

3. Criminal Law &665(4), 1153(5)

District court’s denial of mistrial for
violation of sequestration rule is matter of
discretion, reversible only on showing of
prejudice. Fed.Rules Evid.Rule 615, 28
U.S.CA.

4 Arrest &63.4(2)

There is probable cause to arrest
where facts and circumstances within col-
lective knowledge of law enforcement offi-
cials, of which they had reasonably trust-
worthy information, are sufficient to cause
person of reasonable caution to believe of-
fense has been or is being committed.

5. Arrest ¢°63.4(2)

In determining whether facts and cir-
cumstances are sufficient to cause person
of reasonable caution to believe offense has
been or is being committed, as would sup-
port arrest, person of reasonable caution is
not prohibited from taking into account
such factors as geographic location or

all” Nixon, 433 US. at 469-71, 97 S.Ct. at
2803-05 (footnotes omitted) (quoting Brown,
381 U.S. at 443, 85 S.Ct. at 1712). Since the
expansion of constitutionally prohibited “pun-
ishment” to reach the civil penalty and incentive
provisions here would have precisely this effect,
we decline appellants’ invitation to do so.



