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the last conveyance referred to above,

which deed contained the following lan-

guage:
“AS AND WHEN the inhabitants and lot
owners of said Knightstown Lake shall
organize a corporation to take over and
maintain the roads, streets, avenues,
drives, parks and lakes herein mentioned,
the said party of the second part will quit
claim and remise to the said corporation
who shall then hold the same for the
public purposes herein mentioned and
subject to the restrictions herein con-
tained.
AND the said corporation shall and will
as and when the said Knightstown Lake
shall become incorporated as a municipal
corporation upon the demand and request
of the duly constituted authorities of the
said Municipal corporation convey said

roads streets avenues drives parks and

lakes to the said municipal corporation
for the use and benefit of the said munic-
ipal corporation subject to the restrictions
herein contained.” (Emphasis added;
punctuation original.)

[71 From the language cited above it is
clear that the intention of the grantors was
to set aside certain areas for the benefit of
all the lot owners in the Knightstown Lake
subdivision. Since the municipal corpora-
tion anticipated in the first conveyance did
not come into existence and the corporation
(Knightstown) which received the real es-
tate in the second conveyance, ceased to
function some time subsequent to 1932, we
think that the beneficial ownership of the
real estate was intended to be in the lot
owners of the Knightstown Lake subdivi-
sion. The finding by the trial court that
the proceeds from any condemnation award
should inure to the benefits of the lot own-
ers is therefore not contrary to law.

Having found no error in the findings
and conclusions of the trial court, we affirm
the judgment in all respects.

Affirmed.

LOWDERMILK and ROBERTSON, JJ.,
concur.,
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William RENFORTH, M. D,
Plaintiff-Appellant,

v.

The FAYETTE MEMORIAL HOSPITAL
ASSOCIATION, INC., Board of Trustees
of Fayette Memorial Hospital Associa-
tion, Inc., Executive Committee of the
Board of Trustees of Fayette Memorial
Hospital Association, Inc., Executive
Committee of the Medical Staff of Fa.
yette Memorial Hospital, Earl Branson,
John J. Darcy, K. Dale Ford, Russell
Archibold, Charles R. Bottorff, Martha
F. Kennedy, La Verne L. Marsh, F. B.
Mountain, J. M. Lockhart, Albert Robin-
son, Willis Rose, Henry Ruhl, Kathlene
Shaver, Dale Sloneker, Edward Thielk-
ing, William Thomas, R. Hirsch, R.
Taube, Z. Mufti, R. W. Sanders, Defend-
ants-Appellees.

No. 1-877A165.

Court of Appeals of Indiana,
In Bane.

Dec. 12, 1978.
Rehearing Denied Jan. 16, 1979.

Physician brought action against hospi-
tal and others challenging hospital’s bylaw
which required all members of medical staff
to carry professional liability insurance.
The Circuit Court, Union County, James 8.
Shepard, J., entered judgment in favor of
hospital and others, and physician appealed.
The Court of Appeals, Lowdermilk, J., held
that: (1) physician impliedly consented to
Jurisdiction of court, notwithstanding that
judge did not disqualify himself by reason
of his relationship as father-in-law of attor-
ney for hospital; (2) physician failed to
present evidence proving that state action
was involved in hospital’s action to require
insurance, and thus due process clause was
not applicable to hospital’s action; (3) re-
quirement of insurance was substantively
valid, and (4) prescribed procedure for
amendment of hospital bylaws did not de-



RENFORTH v. FAYETTE MEMORIAL HOSPITAL ASS'N, INC. Ind. 369
Cite as 383 N.E.2d 368

mand favorable report from special commit-
tee to which proposed amendment was re-
ferred, and thus there was sufficient com-
pliance with procedures for amendment of
bylaws, notwithstanding that committee
recommended that each physician be left to
make his own decision as to whether to
acquire insurance.

Affirmed.

1. Courts &=17

If court has jurisdiction of class of ac-
tions to which particular case belongs, court
has jurisdiction of subject matter of case.

2. Courts &=24

If court does not have subject matter
jurisdiction of case, parties cannot confer
such jurisdiction by consent.

3. Courts &=24 _

If court has jurisdiction of subject mat-
ter of action, parties may consent, express
or implied, to jurisdiction of the particular
case.

4. Judges &=45, 53

Judge has duty to disqualify himself if
he or his spouse, or person within third
degree of relationship to either of them, or
spouse of such person, is acting as attorney
in proceeding; however, failure of judge to
disqualify himself will not result in loss of
jurisdiction if party who raises issue on
appeal knew, or had reason to know, of
relationship prior to time final judgment
was entered. Rule TR. 79(1)(b).

5. Judges &=54

Where counsel for physician was aware
that judge was Tather-in-law of counsel for
hospital, and counsel for physician made no
effort to challenge jurisdiction of court for
more than three months after trial court
entered judgment adverse to physician,
physician impliedly consented to jurisdiction
of court in action by physician against hos-
pital notwithstanding rule that judge has
duty to disqualify himself if he or his
spouse, or person within third degree of
relationship to either of them or spouse of
such person, is acting as lawyer in proceed-
ing. Rule TR. 79(1)b).

6. Constitutional Law &=254(1)

Due process clause applies to state ac-
tion; however, it offers no shield against
private conduct regardless of how wrongful
such private conduct may be. US.C.A.
Const. Amends. 5, 14.

7. Constitutional Law &=254(2)

Impetus for challenged activity need
not originate with state for purposes of
determining violation of due process clause
in that state action may be found if state
simply enforces activity which originates
privately; however, nexus must exist be-
tween governmental involvement and par-
ticular activity being challenged or evidence'
must show that state has so far insinuated
itself into position of interdependence with
private institution that state has become a
joint participant in challenged activity.
U.S.C.A.Const. Amends. 5, 14.

8. Constitutional Law &=254(4)

Evidence in action by physician against
hospital challenging hospital’s requirement
of professional liability insurance failed to
show any nexus between governmental
funds and programs and position taken by
hospital regarding such insurance or any
interdependence between hospital and gov-
ernmental bodies for purposes of applica-
tion of due process clause to actions of
hospital. U.S.C.A.Const. Amends. 5, 14.

9. Constitutional Law &=254(4)

Evidence that three of hospital’s 17-
member board of trustees were elected by
governmental bodies did not prove state
action for purposes of application of due
process clause in action by physician chal-
lenging hospital’s requirement that physi-
cians obtain professional liability insurance.
U.8.C.A.Const. Amends. 5, 14.

10. Constitutional Law &=254(4)

In absence of showing of nexus be-
tween purported governmental function
performed by hospital and hospital’s re-
quirement that physicians obtain profes-
sional liability insurance, state action for
purposes of application of due process
clause could not be found on basis that
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hospital enjoyed monopoly position while
performing public function. U.S.C.A.Const.
Amends. 5, 14.

11. Hospitals &=6

Requirement of hospital that physicians
obtain professional liability insurance was
substantively valid, and hospital did not act
in unlawful, arbitrary or capricious manner
in imposing such requirement in that re-
quirement pertained tc orderly manage-
ment of hospital and in most instances was
made for protection of patients.

12. Hospitals =6

Although bylaws of hospital required
proposed amendment to bylaws to be re-
ferred to special committee, procedure did
not demand favorable report from special
committee, and thus there was sufficient
compliance with bylaws in adoption of

amendment requiring physicians to obtain

professional liability insurance, notwith-
standing that committee recommended that
each physician be left to make his own
decision as to whether to acquire insurance.

13. Appeal and Error &934(2)

On appeal, Court of Appeals must look
to evidence which supports judgment of
trial court.

14. Hospitals =6 :

In action by physician against hospital
challenging requirement that physicians ob-
tain professional liability insurance, finding
that amendment adopting such requirement
was duly adopted by medical staff was not
error, notwithstanding that bylaws required
proposed amendment to receive two-thirds
vote of members present, minutes of meet-
ing indicated 16 voting members were
present at some time during meeting and
recorder of minutes could not recall wheth-
er anyone abstained from voting at time
insurance requirement was adopted on 84
vote.

15. Hospitals =6

Where physician alleged that his termi-
nation from medical staff of hospital was
not accomplished with precise compliance
with prescribed procedure, such issue should
have been raised by physician by seeking
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hearing at time he received notice of termi-
nation.

David W. Dennis, Dennis, Reinke & Ver-
tesch, Richmond, Kent Masterson Brown,
Lexington, Ky., for plaintiff-appellant.

Ralph A. Cohen, Joan Godlove, Ice, Mil-
ler, Donadio & Ryan, William S. Hall, Halli,
Render & Helbert, Indianapolis, for defend-
ants-appellees.

LOWDERMILK, Judge.

STATEMENT OF THE CASE

Plaintiff-appellant William Renforth ap-
peals after the Union Circuit Court entered
judgment in favor of defendant-appellee
Fayette Memorial Hospital Association
(Hospital), et al, in a lawsuit challenging
Hospital’s bylaw which requires all mem-
bers of Hospital's medical staff to carry
professional liability insurance coverage.

FACTS

Dr. Renforth was terminated as a mem-
ber of Hospital's medical staff on April 1,
1976, because he failed to acquire profes-
sional liability insurance coverage, as re-
quired by Hospital’s bylaws. He filed suit
in Fayette Circuit Court against Hospital,
its Board of Trustees, the Executive Com-
mittee of its Board of Trustees, and the
Executive Committee of its medical staff,
seeking a restraining order, preliminary and
permanent injunctions, and damages. The
suit was transferred to Union Circuit Court
on change of venue, where the trial court
ultimately entered judgment in favor of all
defendants.

We affirm.

ISSUES

1. Did the trial court lose jurisdictiom.
when it violated Ind. Rules of Procedure,
Trial Rule 79?

2. Is Hospital a pubhc'mstltutlon, in the
sense that its actions constitute state action
and are governed by and subject to the Due
Process Clause of the Fifth and Fourteenth
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Amendments ‘to the Constitution of the
United States? '

3. Did Hospital act unlawfully, arbitrar-
ily, and capriciously in imposing the insur-
ance requirement?

Issue One

Dr. Renforth contends that the Union
Circuit Court lost jurisdiction of this cause
of action when Judge James S. Shepard
violated TR T9(1Xb). o

Dr. Renforth’s lawsuit against Hospital
was transferred on change of venue to the
Union Circuit Court on May 12, 1976. On

January 1, 1977, TR 79 became effective to

provide as follows: ,

“(1) Whenever the regular judge or
presiding judge of any court or his
spouse, or a person within the third de-
gree of relationship to either of them, or
the spouse of such person

* * *» * * *

(b) Is acting as a lawyer in the pro-
ceeding,

* * * * * *

the venue of which is before such judge,
he shail disqualify himself immediately
and cause such fact to be certified to the
Supreme Court which shall thereupon ap-
point a special judge.

* * ®

The cause came on for trial, without in-
tervention of a jury, on January 18, 1977.
The trial court rendered judgment in favor
of all defendants on February 2, 1977. Dr.
Renforth filed his motion to correct errors
on March 31, 1977, which the trial court
overruled on May 19, 1977.

On May 20, 1977, Dr. Renforth filed his
motion for change of judge, based upon TR
79(1)b). The judge of the Union Circuit
Court is the father-in-law of one of the
attorneys who represented Hospital in the
trial court proceeding. The trial court did
not rule on the motion. Dr. Renforth insti-
tuted an original action in the Supreme
Court on May 31, 1977, claiming that the
trial court had no jurisdiction in the cause
of action because of the violation of TR 79.

The Supreme Court held that Dr. Renforth
should have brought his jurisdictional claim
to that court prior to final judgment. Jus-
tice DeBruler wrote, at 369 N.E.2d 1078:
“As relator did not avail himself of this
opportunity, his remedy is by way of ap-
peal.”

Dr. Renforth, accordingly, presents the
following issue on appeal: Is TR T9(1)b)
mandatory and will violation thereof divest
the trial court of jurisdiction?

[1,2] If a court has jurisdiction of the
class of actions to which a particular case
belongs, the court has jurisdiction of the
subject matter of the action. When a court
does not have subject matter jurisdiction,

‘the parties cannot confer such jurisdiction

by consent. Farley v. Farley (1973), 157
Ind.App. 885, 300 N.E.2d 375.

[3] If a court does have jurisdiction of
the subject matter of the action, the parties
may give consent, express or implied, to
jurisdiction of the particular case. Farley
v. Farley, supra. .

Dr. Renforth does not challenge the juris-
diction of the Union Circuit Court to enter-
tain the class of actions to which his partic-
ular case belongs. He contends that the
Union Circuit Court, by violating TR
79(1)b), lost jurisdiction of his particular
case.

An affidavit signed by the attorney who
represented Dr. Renforth in the trial court
proceeding reveals that Dr. Renforth’s at-
torney became aware of the relationship
existing between the judge and one of Hos-
pital's attorneys in August or September
1976. The effective date of TR 79 was
January, 1, 1977, yet Dr. Renforth made no
effort to challenge the jurisdiction of the
trial court until more than three months
after the trial court entered judgment ad-
verse to him on February 2, 1977. Certain-
ly these facts warrant a holding that Dr.
Renforth gave implied consent to jurisdic-
tion of his particular case, unless the word-
ing of TR 79 dictates a contrary conclusion.

TR 79 does provide that the trial court
judge shall disqualify himself when he is
closely related to one of the attorneys par-
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ticipating in the action. Obviously, Judge
Shepard was in a far better position to
know of the relationship than was Dr. Ren-
forth. We cannot ignore the fact, however,
that Dr. Renforth’s attorney did in fact
know of the relationship and did permit the
matter to go to trial without objection.

A complete reading of TR 79 reveals that
its primary purpose is to set forth a proce-
dure for selecting special judges rather
than to define who shall and who shall not
be eligible to sit as judge in a particular
case. The rule should be enforced in a
manner that does not emasculate the unam-
biguous wording contained therein, but it
should also be enforced in a manner which
prevents a party with knowledge of the
relationship from remaining silent until he
suffers an adverse judgment.

. [4] With these considerations in mind,
along with due regard for the rule that
consent to jurisdiction of a particular case
can be given impliedly, we deem it to be
appropriate to enforce TR 79(1)(b) as fol-
lows: A judge has a duty to disqualify
himself when he or his spouse, or a person
within the third degree of relationship to
either of them, or the spouse of such person
is acting as a lawyer in the proceeding.
Failure of the judge to disqualify himself
will not result in loss of jurisdiction, how-
ever, if the party who raises the issue on
appeal knew, or had reason to know, of the
relationship prior to the time final judg-
ment was entered.! '

[5] We hold that Dr. Renforth impliedly
consented to the jurisdiction of the Union
Circuit Court.

Issue Two

. Fayette Memorial Hospital is organized
as a private, not-for-profit hospital. Dr.
Renforth contends that Hospital, for a num-

1. I, for example, the judge and one of the .

attorneys shared the same name, that fact
would be sufficient cause for a person to make
inquiry; failure to make inquiry would amount
to waiver of the issue.

2. In Jackson v. Metropolitan Edison Co. (1974),
419 U.S. 345, 95 S.Ct. 449, 457, 42 L.Ed.2d 477,
_petitioner alleged that she had been denied due
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ber of reasons, has become a public institu-
tion in the sense that its actions constitute
state action and are governed by and sub-
ject to the Due Process Clause of the Fifth
and Fourteenth Amendments to the Consti-
tution of the United States.

[6) The Due Process Clause of the Four-
teenth Amendment provides: “[NJor shall
any State deprive any person of life, liber-
ty, or property, without due process of law;

. " The Due Process Clause applies
to state action, but it offers no shield
against private conduct regardless of how
wrongful such private conduct may be.
Jackson v. Metropolitan Edison Co. (1974),
419 U.S. 345, 95 S.Ct. 449, 42 L.Ed.2d 477;
Shelley v. Kraemer (1948), 334 U.S. 1, 68
S.Ct. 836, 92 L.Ed. 1161. As the Supreme
Court noted in Jackson v. Metropolitan Edi-

. son Co., supra, at 95 S.Ct. 449, 453:

“

While the principle that pri-
vate action is immune from the restric-
tions of the Fourteenth Amendment is

- well established and easily stated, the
question whether particular conduct is
‘private,’ on the one hand, or ‘state ac-
tion,’ on the other, frequently admits of
no easy answer. LY

Dr. Renforth first argues that Hospital’s
action is state action because Hospital has
accepted governmental funds and thereby
subjected itself to governmental regulation.

[7] The impetus for the challenged ac-
tivity need not originate with the state.
State action may be found if the state
simply enforces the activity which origi-
nates privately. Moose Lodge No. 107 v.
Irvis (1972), 407 U.S. 163, 92 S.Ct. 1965, 32
L.Ed.2d 627. However, a nexus must exist
between the governmental involvement and
the particular activity being challenged.
Doe v. Bellin Memorial Hospital (7th Cir.
1973), 479 F.2d 7562 Or the evidence must

process of law when the respondent, a private- "
ly owned utility company, terminated the elec-
trical service to her home for nonpayment of
bills without giving her prior notice of its pro-
posed action. The Supreme Court held:
. the State of Pennsylvania is not
sufficiently connected with respondent’s ac-
tion in terminating petitioner's service so as
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show that the state “has so far insinuated
itself into a position of interdependence”
with the private institution that the state
has become “a joint participant” in the
challenged activity. Burton v. Wilmington
Parking Authority (1961), 365 U.S. 715, 725,
81 S.Ct. 856, 862, 6 L.Ed.2d 45.

In Doe v. Bellin Memorial Hospital, su-
pra, Jane Doe and her physician brought an
action seeking an injunction to prevent a
hospital and its officials from denying use
of the facilities for an abortion. She ar-
gued that the hospital acted “under color
of” state law within the meaning of the
civil rights statutes because it accepted fi-
nancial support provided through state and
federal programs and thereby subjected it-
self to detailed regulation.

The Honorable John Paul Stevens, who
was then Judge for the Seventh Circuit
Court of Appeals, penned the opinion in the
case. First he noted that no nexus existed
between receipt of governmental funding
and the hospital’s rule prohibiting the per-

formance of abortions:
wx ok * ’

No doubt the defendant hospital
agreed to abide by a variety of regulatory
terms related both to its operations and
to the use of the Hill-Burton funds in
connection with its acceptance of benefits
under that Act. There is no evidence,
however, that any condition related to
the performance or non-performance of
abortions was imposed upon the hospital.
Unlike the fact situation in Simkins v.
Moses H. Cone Memorial Hospital, 323
F.2d 959 (4th Cir. 1968), on which plain-
tiffs place heavy reliance, this record does
not reflect any governmental involve-
ment in the very activity which is being
challenged. We find no basis for con-
cluding that by accepting Hill-Burton
funds the hospital unwittingly surren-
dered the right it otherwise possessed to
determine whether it would accept abor-
tion patients.

to make respondent’s conduct in so doing
attributable to the State for purposes of the
Fourteenth Amendment. . . .7

] - » 7

omitted)
Next he emphasized that the state had re-
ceived no benefit as a result of the hospi-
tal's policy opposing abortions:

“n * *

(Our emphasis) (Footnote

Nor do we believe that the implemen-
tation of defendant’s own rules relating
to abortions is action ‘under color of’
state law within the meaning of § 1983.
The State of Wisconsin is not a benefi-
ciary of those rules and cannot be charac-
terized as a ‘joint participant’ in their
adoption or enforcement. Cf. Burton v.
Wilmington Parking Authority, 365 U.S.
715, 724-725, 81 S.Ct. 856, 6 L.Ed.2d 45.

Judge Stevens then summarized the reason-
ing of the court: -

“

There is no claim that th
state has sought to influence hospital pol-
icy respecting abortions, either by direct
regulation or by discriminatory applica-
tion of its powers or its benefits. Insofar
as action of the State of Wisconsin or its
agents is disclosed by the record, the
State has exercised no influence whatso-
ever on the decision of the defendants
which plaintiffs challenge in this litiga-
tion. .

. The facts that defendants have accept-
ed financial support, as alleged, from
both the federal and state governments,
and that the hospital is subject to de-
tailed regulation by the State, do not
justify the conclusion that its conduct,
which is unaffected by such support or
such regulation, is governed by § 19833

[8] Dr. Renforth has painstakingly set
forth summaries of the governmental pro-
grams in which Hospital participated. Dr.
Renforth has totally failed, however to
show any nexus between the governmental
funds and programs, and the position taken
by Hospital regarding professional liability
insurance. Hospital’s administrator specifi-

3. All quotations from Doe v. Bellin Memorial
Hospital, supra, appear at 479 F.2d 761.
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cally testified that no governmental entity
influenced Hospital’s decision to require in-
surance coverage for the members of its
medical staff. Furthermore, the evidence
reveals no interdependence between Hospi-
tal and the governmental bodies, as proved
to be decisive in the case of Burton v.
Wilmington Parking Authority, supra.

[9] Dr. Renforth contends that the com-
position of Hospital's Board of Trustees
converts the private hospital into a publi¢
institution.

Paragraph (6)6(f) of the Articles of Reor-
ganization of Fayette Memorial Hospital
Association provides:

“The Board of Trustees shall consist of

seventeen (17) members. One (1) mem-

ber shall be elected by the County Council
of Fayette County; and one (1) member
shall be elected by the Board of Commis-

sions [sic] of Fayette County; one (1)

member shall be elected by the Common

Council of the City of Connersville, Indi-
. ana; two (2) members shall be medical

doctors elected by the active medical

staff of the Fayette Memorial Hospital;
and twelve members shall be elected by
the Council of the Association.

Hospital emphasizes that the first three
members referred to in the paragraph set
forth above are required to be elected by,
not necessarily from, the governmental bod-
ies. The trial court heard testimony that
the three members elected by the County
Council, the Board of Commissioners, and
the Common Council acted independently
and did not report to the governmental
bodies which elected them.

Dr. Renforth has failed to prove state
action based upon the composition of Hospi-
tal's seventeen-member Board of Trustees.

[10] Dr. Renforth also argues that state
action must be found because Hospital en-
joys a monopoly position while performmg
a public function.

In Barrett v. United Hospital (S.D.N.Y.
1974), 376 F.Supp. 791, 799 aff'd, (2d Cir.
1974), 506 F.2d 1395, the court acknowl-
edged that the acts of a private institution
may be denominated state action when a
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private institution performs, pursuant to a
right accorded by statute, a function per-
formed traditionally by the state. Judge
Bauman concluded, however, that private
hospitals do not perform a function tradi-
tionally performed by the government:
“ Unlike fire departments and
police departments mentioned by Justice
Douglas in Evans v. Newton, supra
[(1966), 382 U.S. 296, 86 S.Ct. 486, 15
L.Ed.2d 373] at 302, hospitals are not
traditionally governmental. Private hos-
pitals are the rule rather than the excep-
tion. It is only relatively recently that
federal, state and local governments have
recognized the need for widespread public
health care. Traditionally, however, the
provision of medical services has been a
matter largely in the private domain.
‘ . (Our insertion)

The court then considered the particular
argument comparable to the one which Dr.
Renforth presents in the case at bar:

“x * *

Plaintiff [stresses] that
United Hospital is the only general hospi-
tal serving the area. As such, he argues,
it operates in a quasi-public capacity,

Even assuming this to be so, I
cannot conclude that it makes the ‘public
function’ theory applicable to the case at
bar. That doctrine has heretofore been
limited in its application to situations
where the constitutional violation alleged
occurred in the very activity in which the
private institution performed its ‘tradi-
tionally governmental function’.

This is not the case here. Even if it
may be successfully argued that a private
hospital is performing a public function it
is clear that the function involved is the
admission and treatment of patients, not
the hiring and firing of doctors, nurses
and other staff personnel. I find no com-
pelling authority for extending the ‘pub-
lic function’ argument to a private hospi-
tal in the absence of a nexus between the
governmental function performed and
the violative activity alleged.” (Original
empbhasis) (Footnotes omitted) (Our inser-
tion)
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We do not rely solely upon Barrett v.
United Hospital, supra, in resolving this
issue. The United States Supreme Court,
in Jackson v. Metropolitan Edison Co., su-
pra, held that there must be evidence of a
_ relationship between the challenged action
and the monopoly status before State action
will be found.

Dr. Renforth has not shown a nexus be-
tween any purported governmental func-
tion performed by Hospital and the insur-

ance requirement which he challenges. His
argument must fail.
Dr. Renforth refers to tax funds, bond

proceeds, and Medicare and Medicaid pay-
ments which were paid to or otherwise ben-
efitted Hospital. In each instance, how-
ever, Dr. Renforth has shown no nexus be-
tween those benefits and the insurance re-
quirement.

Dr. Renforth and Hospital have cited a
multitude of cases in support of their argu-
ments. Having carefully considered the ar-
guments presented, the authorities cited,
and the evidence adduced during trial and
by subsequent affidavits, we must hold that
Dr. Renforth failed to present evidence
proving that state action was involved in
Hospital's decision and action to require
members of its medical staff to carry pro-
fessional liability insurance.t

Issue Three

[11] Dr. Renforth contends that Hospi-
tal acted in an unlawful, arbitrary, and
capricious manner when it imposed the in-
surance requirement.

In Holmes v. Hoemako Hospital (1977),
117 Ariz. 408, 573 P.2d 477, Dr. Holmes, the
only doctor in Eloy, Arizona, brought suit
against the only hospital serving the com-
munity and sought to have the hospital
enjoined from enforcing against him its re-
quirement that each member of its medical
staff must show proof of professional liabil-
ity insurance. After recognizing the right

4. In his brief Dr. Renforth attempts to provide
evidence of a nexus. We remind Dr. Renforth
that he must try his case and make his record
in the trial court. The Court of Appeals is a
court of review,

of the Arizona courts to engage in a narrow
review of the procedural and substantive
issues involved in the activities of the pri-
vate, nonprofit hospital, the Arizona Su-
preme Court explained its test for deter-
mining whether the hospital’s rule was rea-
sonable or arbitrary: “did it pertain to the
‘orderly management of the hospital and in
most instances [was it] .
made for the protection of patxents"’”‘
That court held that the hospital’s require-
ment was not, per se, unlawful, arbitrary,
or capricious:

“We cannot ignore the realities of mod-
ern procedural practice. If a patient is
injured while in a hospital, regardless of
who is at fault, the hospital will almost
always be joined as a codefendant. De-
spite the outcome of such an action, the
hospital must expend valuable financial
resources in its own defense, and will, if
innocent of wrong-doing, be more likely
to recover its expenses from the tort-fea-
sor physician if that physician is insured.
If, indeed, some conscientious lawyer de-
cides not to include the hospital in an
action where the finger of negligence
points directly and solely to the doctor,
‘we can be certain it will be only because
the physician does indeed have mal-
practice insurance.

Nor can we ignore the realities of the
situation where the doctor and hospital
are found to be joint tort-feasors. We
agree that there is no right to contribu-
tion between or among joint tort-feasors
in Arizona. Blakely Oil v. Crowder, 80
Ariz. 72, 292 P.2d 842 (1956); Chrysler
Corp. v. McCarthy, 14 Ariz.App. 536, 484
P.2d 1065 (1971). Practically speaking,
however, it is not an uncommon solution
to such joint liability for the insurers of
both or all joint tort-feasors to contrib-
ute, in settlement or after verdict, to the
fund which compensates the victim.

The hospital has the right to take rea-
sonable measures to protect itself and the

5. 573 P.2d 477, 479.
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patients it serves. We cannot say, as a
matter of law, that the hospital board’s
attention to its medical staff’s mal-
practice insurance is unlawful, arbitrary
or capricious. As a practical matter, we
cannot say it is irrational or unreason-
able. . . 78

The Arizona court recognized, however,
that such a requirement might be proved

unreasonable in a particular case:
LU ] * *

This is not to say that in this matter an
exception to the requirement might not
be in order. We are well aware of the
fact that the right to follow any lawful
vocation or profession is constitutionally
protected. City of Tucson v. Stewart, 45
Ariz. 36, 40 P2d 72 (1985); Meyer v.
State of Nebraska, 262 U.S. 390, 43 S.Ct.
625, 67 L.Ed. 1042 (1923). We believe
there is a concomitant right of individuals
to a choice of physicians. See Findlay,
supra. We also realize that in this partic-
ular situation the people of Eloy have
only one choice of physicians: Dr.,
Holmes. Unless and until, however, Dr.
Holmes provides the hospital and its
Board with evidence of good reason why
he should not be required to carry profes-
sional liability insurance, the courts of
this state cannot help him or his patients,
He failed, on appeal, to present any facts
that show he is unable to afford the
insurance or that insurance is unavailable
to him. He is, therefore, apparently be-
ing prevented from exercising staff privi-
leges by his own choice.?

* * *

In the case at bar the trial court heard
evidence concerning the reasons Hospital
adopted the bylaw requiring physicians to
obtain professional liability insurance: (1) if
both Hospital and a physician were named
defendants in a lawsuit, Hospital desired
assurance that the physician could contrib-
ute toward costs of defending against such
an action; (2) Hospital felt it was showing
due regard for the patients it serves by
requiring insurance coverage for the doc-

6. 573 P.2d 477, 479.
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tors who might become liable to the pa-
tients; (3) by imposing the requirement on
the physicians who used Hospital’s facilities,
Hospital was in a better position to assure
insurance coverage for itself, and at a lower
premium; and (4) Hospital feared that it
might suffer the financial burden for negli-
gence committed in its emergency room by
a member of the medical staff if that physi-
cian had no insurance.

Dr. Renforth testified that he objected to
the insurance requirement solely as a mat-
ter of principle. He did not suggest that he
could not obtain insurance or that he could
not afford.to pay the premiums for the
insurance.

Although Dr. Renforth presents foreeful
argument and cites authority in support
thereof, we are persuaded to follow the
reasoning of the Arizona Supreme Court.
Accordingly, we hold that the requirement
is substantively valid. Dr. Renforth raises
two final procedural issues, however.

[12] Dr. Renforth contends that the
amendment to the bylaws was not duly
adopted.

Article XVI of the bylaws describes the
procedure for amendment: (1) the proposed
amendment is submitted at a meeting of
the medical staff; (2) the medical staff
refers the proposed amendment to a special
committee; (3) the special committee re-
ports at the next meeting of the medical
staff; (4) adoption requires a two-thirds
vote of the active medical staff present;
and (5) amendments are effective when ap-
proved by the Board of Trustees.

The minutes of the meeting held Febru-
ary 18, 1975, by the medical staff show that
the medical staff considered a letter re-
ceived from the Indiana State Medical As-
sociation and the Indiana Hospital Associa-
tion “urging that our bylaws be changed”
to require evidence of medical malpractice
insurance before appointment or reappoint-
ment to the staff. The medical staff re-
ferred the letter to the bylaws committee.
The bylaws committee reported back to the

7. 573 P.2d 477, 479-80,
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medical staff with a recommendation that
each physician be left to make his own
decision as -to whether or not he would
acquire insurance.

The minutes of the meeting held by the
medical staff on April 22, 1975, include the
following entry:

“A motion was made by Dr. Mazdai and
seconded by Dr. Rosen that an addition
be made to the medical staff bylaws that
every staff member must show evidence
of a minimum of $100,000 medical mal-
practice insurance when seeking appoint-
ment and continued reappointment to the
medical staff of Fayette Memorial Hospi-
tal.

MOTION CARRIED, 8 in favor, 4

against. This will be added to the by-

laws.”

Mr. Bottorff testified that on May 27, 1975,
the Board of Trustees affirmed the Execu-
tive Committee’s approval of the amend-
ment to the bylaws.

The prescribed procedure does not de-
mand a favorable report from the special
committee. We find sufficient compliance
with Article XVI.

Dr. Renforth insists that the amendment
did not receive adequate votes at the meet-
ing of the medical staff. The minutes show
that the motion carried, “8 in favor, 4
against.” The minutes also list sixteen vot-
ing members as present at the meeting.
The bylaws require that proposed amend-
ments must receive a two-thirds vote of the
members present.

Mrs. Weisheit, who recorded all of the
minutes of the meetings, testified that she
always listed as present all those persons
who were present at some time during the

meeting, regardless of their time of arrival, -

time of departure, and duration of stay.
She stated that doctors were frequently
called from the meetings; some did return
and some did not return. Other doctors
arrived late for meetings. She could not
recall whether anyone abstained from vot-
ing at the time of the vote on the insurance
amendment. Other persons testified simi-
larly concerning the doctors’ arriving and
departing as meetings progressed.

Dr. Renforth testified that some doctors
did abstain from voting and that he did
realize immediately that the number of
votes was not sufficient for amending the
bylaws. The trial court also heard evi-
dence, however, that Dr. Renforth made
absolutely no protest when it was an-
nounced that the amendment had been
adopted. The minutes of the next meeting
of the medical staff show that Dr. Renforth
was present and the minutes of the prior
meeting were approved as read.

{13,14] This court must look to the evi-
dence which supports the judgment of the
trial court. We cannot say, as a matter of
law, that the trial court erred when it found
that the amendment was duly adopted by
the medical staff.

[15] Lastly, Dr. Renforth contends that
he was not provided hearings, as required
by the bylaws.

The record reveals that Dr. Renforth was
granted hearings and opportunities to make
his position known. Furthermore, Article
VIII of the bylaws provides that failure to
request a hearing shall be deemed waiver of
any right to a hearing. Dr. Renforth has
not directed our attention to any evidence
that he ever requested any hearing which
was not provided. Although Dr. Renforth
alleges that his termination was not accom-
plished with precise compliance with pre-
scribed procedure, that is an issue which Dr.
Renforth should have raised by seeking a
hearing when he received his notice of ter-
mination.

Because Dr. Renforth has failed to show
that the trial court committed reversible
error, we affirm the judgment entered by
the Union Circuit Court.

LYBROOK, P. J., and ROBERTSON, J.,
concur.
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