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pargaining agreement, a requirement that
Enertech alleges, which was not announced
prior to the bidding period. We find that we
do not need to address this issue. Because
this is another line of argument Enertech has
excluded from its appellate briefs, we consid-
er the issue abandoned. See Priddy v. Edel-
man, 883 F.2d at 446.

B.

On appeal, Enertech has advanced another
argument for demonstrating that Mahoning
County abused its discretion in awarding the
contract. Enertech alleges that project labor
agreements are prohibited by Ohio’s competi-
tive bidding statutes, and that in inserting
the PLA into the bidding process, the County
abused its discretion by violating Ohio law.
Enertech argues that this abuse of discretion
represents a deprivation of its property right
in the contract, see Peterson, supra, and
serves as a legitimate basis for its § 1983
claim. Enertech has also moved to have the
issue of “whether PLAs violate Ohio competi-
tive bidding law” certified to the Ohio Su-
preme Court.

Defendants objeet to this line of argument
because Enertech failed to present this theo-
ry of abuse of diseretion to the district court.
They argue that Enertech’s failure to pursue
this theory of its case below resulted in a
waiver of the issue. See Brickner v. Voino-
vich, 977 F.2d 235, 238 (6th Cir.1992) (argu-
ments not presented to the district court are
generally considered waived), cert. denied,

508 U.S. 974, 113 S.Ct. 2965, 125 L.Ed.2d 665 |

(1993),

Although we have been urged by Enertech
as well as amici curiae, Associated Builders
zfnd Contractors, Inc. and-Ohio ABC, Inc., we
decline to reach the argument regarding the
general legality of project labor agreements
in Ohio public works contracts.

[6] When a party fails to present an ar-
fument to the district court, we have discre-
Unn to resolve the issue only where the prop-
er resolution is beyond any doubt, or where
njustice might otherwise resuit. Brown v
C ™oce, 963 F.2d at 897-98; Newmyer 0.
'P hilatelic Leasing, Ltd., 888 F.2d 385, 387
‘fth Cir.1959), cert. denied, 495 U.S. 930, 110
S.Ct 2169, 109 L.Ed.2d 499 (1990). We can-
Nt say that proper resolution of this issue is

without any doubt. Although the highest
court in Ohio to reach this issue has deter-
mined that Ohio competitive bidding law does
not prohibit project labor agreements whole-
sale, see State ex rel Associated Builders
and Contractors, Central Ohio Chapter et al.
v. Jefferson County Bd. of Comm'rs, 106
Ohio App.3d 176, 665 N.E.2d 723 (Ohio.Ct.
App.1995), appeal dismissed, T4 Ohio St.3d
1499, 659 N.E.2d 314 (1996), the Ohio Su-
preme Court has not spoken on this issue.
In fact, the Ohio Supreme Court has declined
to review this very question.‘ 74 Ohio St.3d
1499, 659 N.E.2d 314 (1996). Further, we do
not find that injustice would result from al-
lowing the issue to be addressed in the first
instance by the district court in the context
of a properly developed record. See New-
myer, 888 F.2d at 397-98 (6th Cir.1989).

Iv.

For the reasons stated above, we find that
the grant of summary judgment against En-
ertech was proper. Consequently, we AF-
FIRM the decision of the district court and
DENY Enertech’s motion for certification to
the Ohio Supreme Court.
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partment of Health, seeking declaration and
injunctive relief to restrain Director from
enforcing state statutes prohibiting balance
billing of Medicare beneficiaries. The Unit-
ed States District Court for the Northern
District of Ohio, James G. Carr, J., granted
summary judgment in _favor of Director.
Plaintiffs appealed. The Court of Appeals,
Ryan, Circuit Judge, held that Medicare Act
does not impliedly preempt state statutes.

Affirmed.

1. Federal Courts &=776

When district court’s disposition of case
on cross-motions for summary judgment in-
volves purely legal issues, Court of Appeals’
review is plenary.

2. States &18.11

If subject matter of state statute is one
within state’s traditional powers, party argu-
ing federal preemption must show that pre-
emption was clear and manifest purpose of
Congress. U.S.C.A. Const. Art. 6, cl. 2.

3. Social Security and Public Welfare
<=241.10
States &18.79

Ohio statutes prohibiting balance billing
of Medicare beneficiaries address subject
traditionally regulated by states, and thus
are not preempted by Medicare Act unless it
can be shown that preemption was clear and
manifest purpose of Congress. U.S.C.A.
Const. Art. 6, cl. 2; Social Security Act,
§8 1801-1892, as amended, 42 U.S.CA.
§§ 1395-1395cce;  OhioR.C.  §§ 4769.01,
4769.02.

4. States ©=18.3
Congressional enactment may preempt
state law if federal law contains express con-

gressional command preempting state law.
U.S.C.A. Const. Art. 6, cl. 2.

5. States &18., 18.7

“Implied preemption” occurs when state
law actually conflicts with federal law, either
because it is impossible to comply with both
state and federal law, or because state law is
obstacle to accomplishment of full purposes
and objectives of Congress in enacting feder-
al legislation, or when federal law so thor-
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oughly occupies legislative field as to make
reasonable the inference that Congress left
no room for states to supplement it
U.S.C.A. Const. Art. 6, cl. 2.

See publication Words and Phrases

for other judicial constructions and def-
initions.

6. States &18.5

Analysis of whether state law actually
conflicts with federal law for preemption pur-
poses should be narrow and precise, to pre-
vent diminution of role Congress reserved to
states while at same time preserving federal
role. U.S.C.A. Const. Art. 6, cl. 2.

7. Social Security and Public Welfare
24110

‘States €18.79

Ohio statutes prohibiting balance billing
of Medicare patients are not impliedly
preempted because of actual conflict with
Medicare Act, despite claim that Congress
granted right to balance bill in Act by provid-
ing that “[nJo person may bill or collect”
more than 115% of Medicare-allowed
amount; Act and its legislative history do not
suggest that Congress saw need for national
uniformity on issue of balance billing which
state-specific  legislation could hinder.
U.S.C.A. Const. Art. 6, cl. 2; Social Security
Act, §8 1801-1892, as amended, 42 U.S.C.A.
§§ 1395-1395cce;  OhioR.C.  §§ 4769.01,
4769.02.

8. States ¢=18.7

Comprehensiveness of federal statutory
scheme is important in preemption analysis
only to extent it shows desire for exclusivity;
comprehensiveness, without concomitant con-
gressional indication of intention to preempt,
is insufficient to preclude state law.
U.S.C.A. Const. Art. 6, cl. 2.

9, States &18.11

Court of Appeals should generally be
reluctant to draw preemption inferences
from Congress’ failure to act, as congression-
al silence provides but a squishy reed upon
which to base congressional intent. U.S.C.A.
Const. Art. 6, cl. 2.
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10. Social Security and Public Welfare
24110
States 18.79

Medicare Act does not so thoroughly
occupy field of compensation of health pro-
viders as to impliedly preempt Ohio statutes
prohibiting balance billing of Medicare pa-
tients even though Act contains extensive
and complex regulation of physician fees; Act
contains explicit statements of lack of inten-
tion to occupy field, and Congress, despite
long being aware of state bans on balance
billing, has never expressed preemptive in-
tent. U.S.C.A. Const. Art. 6, cl. 2; Social
Security Act, 88 1801-1892, as amended, 42
US.CA §§ 1395-1395¢cc; OhioR.C.
§§ 4769.01, 4769.02.

11. Social Security and Public Welfare
&241.10

Preamendment version of Ohio statutes
prohibiting balance billing of Medicare pa-
tients, which permitted balance billing of
families whose incomes were greater than
600% of poverty guidelines, was not void for
vagueness; statutes more than adequately
conveyed applicable standard of conduct.
OhioR.C. §§ 4769.01, 4769.02.

12, Constitutional Law ¢=242.3(1), 278.7(1)
. Social - Security and Public Welfare
&241.10
Preamendment version of Ohio statutes
prohibiting balance billing of Medicare pa-
tients, which permitted balance billing of
families whose incomes were greater than
600% of poverty guidelines, did not violate
due process and equal protection guarantees;
dirfferentiation between groups of Medicare
recipients based on their income was amply
supported by legitimate state interest of de-
siring to eontrol medical costs for those least
able to afford them. U.S.C.A. Const.Amend.
14; OhioR.C. §§ 4769.01, 4769.02.

13. Social Security and Public Welfare
&241.10

Preamendment version of Ohio statutes
trohibiting balance billing of Medicare pa-
tents, which permitted balance billing of
families whose incomes were greater than
nUD% of poverty guidelines, did not violate
patients’ constitutional right to privacy even

though patients were required to provide
personal financial information in order to
determine whether they met threshold. Oh-
ioR.C. §§ 4769.01, 4769.02.

John B. Spitzer (briefed), Hummer Legal
Services Corporation, Perrysburg, OH, Kent
Masterson Brown (argued and briefed), and
Christopher J. Shaughnessy, Brown, Kin-
kead & Bulleit, Lexington, KY, for Plaintiffs—
Appellants.

Dennis G. Nealon and Elise W. Porter
(argued and briefed), Office of the Attorney
General of Ohio, Columbus, OH, for Defen-
dant-Appellee.

Before: MARTIN, GUY, and RYAN,
Circuit Judges.

RYAN, Circuit Judge.

The plaintiffs, two health care practitioners
and several of their patients, filed an action
seeking declaratory and injunctive relief to
restrain the defendant from enforcing Ouio
ReEv.CoDE ANN. §§ 4769.01 & 4769.02, alleg-
ing, inter alia, that the statutes violate the
Supremacy Clause, U.S. Consr. art. VI, cl. 2,
because they are preempted by the Medicare
Act, 42 US.C. §§ 1395-1895ccc. The com-
plaint also contended that the statutes are
void for vagueness, violate due process and
equal protection guarantees, and infringe
upon the constitutional right to privacy. The
plaintiffs appeal from the district court’s
grant of summary judgment in favor of the
defendant. Concluding that none of the
plaintiffs’ constitutional arguments. has merit,
we affirm.

L

In 1965, Congress enacted the “Federal
Health Insurance for the Aged and Disabled”
program, more commonly known as Medi-
care. 42 US.C. §§ 1395-1395ccc. Part A
covers those services provided by institutions
such as hospitals, 42 U.S.C. §§ 1395¢~1395i-
4; it is not implicated by this case. Part B
provides supplemental medical insurance
benefits for certain health care, including
physician services. 42 U.S.C. §§ 1395j-
1395w—. Benefits under Part B are admin-
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istered by private insurance carriers, who in
turn are supervised by the Department of
Health and Human Services. 42 US.C.
§ 1395u.

Under Medicare, a physician may choose
to be a “participating” physician by “accept-
ing assignments,” meaning that the physician
directly bills Medicare or, more precisely, the
local Medicare insurance carrier for his ser-
vices. If the claim is for a reimbursable,
covered service, Medicare will pay 80% of
what it has determined to be its approved
rate, caleulated pursuant to 42 U.S.C.
§ 1395w—4. The Medicare beneficiary is
then responsible for a copayment of the re-
maining 20%. A participating physician
agrees to accept the resulting 100% of the
approved rate as full payment, even if it is
less than his actual bill. See 42 U.S.C.
§ 13951 (2)(1). '

In the alternative, a physician may choose
not to accept assignments, which means he
presents an itemized bill directly to a Medi-
care patient for his full charge. The patient
applies in turn to Medicare, which will, as
with participating physicians, reimburse 80%
of its approved rate. Unlike in the case of a
participating physician, however, the nonpar-
ticipating physician may then charge the pa-
tient for more than the 20% copayment, as
Medicare provides that a nonparticipating
physician is not prohibited from charging up
to a total of 1156% of the Medicare-approved
rate. See 42 US.C. §§ 13951(a)1),
1395u(b}3)B)(i). The practice of charging
the patient for more than 20% of the Medi-
care-approved rate is commonly referred to
as balance billing, although this is not a term
used in the Medicare statute. This 115%
limit was an innovation of the Omnibus Bud-
get Reconciliation Act of 1989, which provid-
ed that, beginning January 1, 1991, nonpar-
ticipating physicians could balance bill only
up to a “limiting charge,” which, for 1991,
was 25% above the Medicare-determined al-
lowable charge; for 1992, 20%; and for 1993
and thereafter, 15%. 42 U.S.C. § 1395w-
4g)(1)—2). :

On January 14, 1993, a group of statutes
relating to the ability of health care practi-
tioners to balance bill Medicare patients be-
came effective in Ohio. The term “health

‘provided to a medicare beneficiary.”
- Rev.CopE
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care practitioner” includes “[a] physician au-
thorized ... to practice medicine and sur-
gery, osteopathic medicine and surgery, or
podiatry,” On10 REV.CODE . AxN.
$ 4769.01(C)6) (Anderson 1994), and thus
includes the plaintiff-physicians. ~ Balanece
billing was originally defined as “charging or
collecting an amount in excess of the amount
reimbursable under the medicare program
for medicare-covered services or supplies
provided to a beneficiary of the program,”
On1o REV.CoDE ANN. § 4769.01(B) (Anderson
1994) (emphasis added). In the plaintiffs’
view, this language imposed a requirement
that a Medicare claim be filed whenever a
service was performed, in order to determine
what amount was “reimbursable” under
Medicare. Also, as originally written, the
statutes prohibited health care providers
from balance billing only those Medicare pa-
tients whose family incomes were less than
600% of the poverty guidelines, but allowed
balance billing of other, wealthier patients.
Ouio REv.CoDE ANN. § 4769.02 (Anderson
1994).

Effective November 24, 1995, however, the
statute was amended, and now provides sim-
ply that “[nJo health care practitioner ...
shall balance bill for any supplies or service
Onio
AxN,  § 4769.02  (Supp.1995).
Thus, the prohibition is no longer tied to the
income level of the Medicare beneficiaries.
Moreover, balance billing is now defined as
“charging or collecting from a medicare ben-
eficiary an amount in excess of the medicare
reimbursement rate for medicare-covered
services or supplies provided to a medicare
beneficiary.” OHio Rev.CoDE  ANN.
§ 4769.01(B) (Supp.1995). In other words,
the statute now makes plain that it only
applies once a Medicare claim has been filed,
and that it imposes no independent require-
ment of filing a claim; if no claim is filed, the
Ohio prohibition on balance billing simply is
not activated. The statutory prohibition is
enforced through complaints filed by those
Medicare beneficiaries who believe they have
been overcharged and who object to it: that
is, there are no independent state investiga-
tions. Violations are punished by civil penal-
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ties. S;:c generally Ol REV.CobE ANN.
3% 4769.03-.10 (Supp.1995).

The plaintiffs filed suit challenging only
Outo REV.CODE ANN. §§ 4769.01-.02, which
define and prohibit balance billing; the plain-
tiffs did not challenge the enforcement provi-
sions of the statutory scheme. The first
amended complaint alleged, inter alia, that
the statutes were impliedly preempted by
Medicare. In addition, the complaint alleged
that the statute’s original language, then in
effect, providing for differential treatment of
\ledicare recipients based on their income
was violative of the Equal Protection Clauses
and the Due Process Clauses of the Fifth and
Fourteenth Amendments. The plaintiffs fur-
ther contended that the statutes were void
for vagueness, because of the failure to de-
fine terms such as “family income.” Finally,
the plaintiffs asserted that the Ohio law re-
quired them to file Medicare claims in order
to determine whether a claim was “reimburs-
able,” and that this requirement violated
their constitutional right to privacy; likewise,
their constitutional right to privacy was vio-
lated by an implicit requirement that patients
provide their personal financial information
in order to determine whether they met the
600%-of-poverty-level threshold.

On the parties’ cross-motions for summary
judgment, the district court granted sum-
mary judgment in favor of the defendant,
dismissing all of the plaintiffs’ claims. The
plaintiffs then filed this timely appeal.

1L

[1] When a district court’s disposition of
a case on cross-motions for summary judg-
mert involves purely legal issues, this court’s
review is plenary. Schilz v. City of Taylor,
825 F.2d 944, 946 (6th Cir.1987).

1L

A.

[2] At the heart of the plaintiffs” appeal is
their argument that the Ohio statutes in
Guestion are preempted by Medicare. There
has traditionally been a presumption against
federal preemption of state law. Broyde v.
Gotham Tower, Inc, 13 F.3d 994, 997 (6th

Cir.) (citing Cipollone v. Liggett Group, Inc.,
505 U.S. 504, 112 S.Ct. 2608, 120 L.Ed.2d 407
(1992)), cert. denied, — U.S. —, 114 S.Ct.
2137, 128 L.Ed.2d 866 (1994); sce New York
State Conference of Blue Cross & Blue
Shield Plans v. Travelers Ins. Co, — U.S.
—, ——, 115 S.Ct. 1671, 1676, 131 L.Ed.2d
695 (1995). There is, moreover, an additional
and related judicial “‘assumption that the
historic police powers of the States [are] not
to be superseded by ... Federal [law} unless
that was the clear and manifest purpose of
Congress.’” Interstate Towing Ass'n, Inc. v.
City of Cincinnati, 6 F.3d 1154, 1161 (6th
Cir.1993) (quoting Rice v. Santa Fe Elevator
Corp., 331 U.S. 218, 230, 67 S.Ct. 1146, 1152,
91 L.Ed. 1447 (1947)); see New York State
Conference, — U.S. at —, 115 S.Ct. at
1676. Accordingly, if the subject matter of
the state statute is one within the state’s
traditional powers, the party arguing federal
preemption must show that preemption was
the “clear and manifest purpose of Con-
gress.” Pacific Gas & Elec. Co. v. State
Energy Resources Conservation & Dev.
Comm’n, 461 U.S. 190, 206, 103 S.Ct. 1713,
1723, 75 L.Ed.2d 752 (1983).

[3] As an initial matter, the parties dis-
agree whether the Ohio statutes address a
subject traditionally regulated by the states,
thus requiring the plaintiffs -to satisfy the
high “clear and manifest purpose” standard.
While public health care is indisputably such
a traditionally regulated matter, see New
York State Conference, — USs. at —-
—, 115 S.Ct. at 1676-77; H illsborough
County v. Automated Medical Lab., Inc., 471
U.s. 707, 719, 105 S.Ct. 2371, 2378, &
LEd2d 714 (1985), the plaintiffs suggest
that the Ohio statutes regulate only medical
costs, a subject that falls outside the purview
of state police power. For support, the
plaintiffs point to Judge Sloviter’s dissent to
Pennsylvania Medical Society v. Marconis,
942 F.2d 842, 858 (3d Cir.1991), in which the
Third Circuit addressed the issues that con-
front us here and found no preemption.
Judge Sloviter contended that while public
health may be a matter within a state’s police
powers, medical billing is not, and thus a law
banning balance billing is not entitled to any
favorable presumptions. We disagree. The
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suggested distinction is interesting, but we
think a health provider’s billing practices are
inextricably linked to public access to medical
care—that is, public health. Regulation of
public health presupposes and encompasses
the regulation of the cost of medical care.
The two issues-are therefore really one, and
are, together, within a state’s police powers.
Consequently, this court may not find that
the Ohio statutes in question are preempted
by Medicare unless, of course, it can be
shown that preemption was the clear and

manifest purpose of Congress.
B.
[41 A congressional enactment may

preempt state law in three possible ways.
First, the federal law may contain “an ex-
press congressional command” preempting
state law. Cipollone, 505 U.S. at 516, 112
S.Ct. at 2617.

[5,6] Second, state law may be impliedly
preempted when the state law “actually con-
flicts with federal law,” id., either because “it
is impossible to comply with both state and
federal law, or [because] the state law is an
obstacle to the accomplishment of the full
purposes and objectives of Congress in en-
acting the federal legislation,” Marconis, 942
F.2d at 848. An actual conflict analysis
should be narrow and precise, “to prevent
the diminution of the role Congress reserved
to the States while at the same time preserv-
ing the federal role.” Northwest Cent. Pipe-
line Corp. v. State Corp. Comm'n, 489 U.S.
493, 515, 109 S.Ct. 1262, 1277, 103 L.Ed.2d
509 (1989).

Third, implied preemption also. occurs
when “federal law so thoroughly occupies a
legislative field ‘as to make reasonable the
inference that Congress left no room for the
States to supplement it.’” Cipollone, 505
U.S. at 516, 112 S.Ct. at 2617 (citations omit-
ted).

It is plain that Medicare contains no ex-
press preemption of state law, and the plain-
tiffs rely only on arguments of implied pre-
emption.
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C.

The practice of “balance billing” was ini.
tially designed to benefit physicians who be-
lieved that the federal fee schedule did not
adequately compensate them for the serviceg
they provided. See Medical Soc’y of State of
New York v. State Dep’t of Health, 83 N.Y.2d
447, 611 N.Y.S.2d 114, 115-16, 633 N.E.2d
468, 469-70 (1994). Over time, however, as
the use of balance billing increased, along
with a corresponding increase in out-of-pock-
et liabilities for Medicare beneficiaries, the
practice has become controversial:

Opponents contend that many beneficiaries
are victimized by the process because they
are unaware of the insurance options and
often do not know that their physicians
“balance bill” until after services have been
rendered. They also contend that balance
billing thwarts Medicare’s goal of reducing
health care costs for beneficiaries because
it invariably increases the amount charged
to the beneficiary personally. Because
this amount is generally not covered by
other types of insurance, “extra bills be-
come out-of-pocket labilities” of the pa-
tient.

Medical Soc’y of State of New York v. Cuo-
mo, 976 F.2d 812, 814 (2d Cir.1992) (citation
omitted). In response to this mounting con-
troversy, a number of states have considered
banning the practice, and several have actu-
ally done so. Indeed, the laws banning or
curtailing balance billing in three states—
Massachusetts, Pennsylvania, and New
York—have been challenged in federal courts
on preemption grounds, and each has with-
stood the challenge. Cuomo, 976 F.2d 812
(New York law), affg 777 F.Supp. 1157
(S.D.N.Y.1991); Marconis, 942 F.2d 842
(Pennsylvania law), affg 755 F.Supp. 1305
(W.D.Pa.1991); Massachusetts Medical Soc’y
v. Dukakis, 815 F.2d 790 (1st Cir.) (Massa-
chusetts law), affg 637 F.Supp. 684 (D.Mass.
1986), cert. denied. 484 U.S. 896, 108 S.Ct.
229, 98 L.Ed.2d 188 (1987). And not only
have individual states been dismayed by the
practice; Congress. too, “has repeatedly
tried to discourage balance billing” through
various legislative enactments. Cuomo, 976
F.2d at 814.
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[t ix instructive to consider the language of
the Medicare- Act that the plaintiffs claim
establishes the right of physieians to balance
bill. The first such section provides that the
Medicare insurance carrier

will take such action as may be necessary
to assure that, where payment under this
part for a service is on a charge basis, such

charge will be reasonable and not higher

than the charge applicable, for a compara-
ble service and under comparable circum-
stances, to the policyholders and subserib-
ers of the carrier, and such payment will
... be made—

(i) on the basis of an itemized bill: or
(ii) on the basis of an assignment. . ..

42 U.S.C. § 1395u(b)(3)B) (emphasis added).
According to the plaintiffs, the “itemized bill”
language reflects Congress’s intention to al-
low balance billing. Likewise, they argue,
since Congress has made plain throughout
section 1395u that physicians may “voluntari-
ly” elect to become participating physicians,
eg, 42 US.C. § 1395u(h), it follows that
Congress intended not to require any physi-
cian to forego balance billing, since balance
billing is the hallmark of the nonparticipating
physician designation. In further support of
their argument, the plaintiffs refer to the
provision of the Act establishing the 115%
limiting charge:

In the cases of a nonparticipating physi-

cian ...

[nJo person may bill or collect an actual
charge for the service in excess of the
limiting charge. ...

For physicians’ services furnished in a
vear after 1992, the “limiting charge” shall
be 115 percent of the recognized ‘payment
amount under this part for nonparticipat-
ing physicians. . ..

2 US.C. § 1395w—4(@)1XA)(), (2)(C). The
blaintiffs suggest that by forbidding balance
tilling beyond 115% of the Medicare-ap-
troved rate, Congress has created an affir-
Tative entitlement for physicians to balance
54l up to that amount.

We examine now, more closely, the plain-
Ufs’ two implied preemption arguments.

(1) Actual Conflict

The plaintiffs’ conclusion that Congress
has created an inviolable right to balance bill
that the states cannot destroy is based upon
their argument that an option to balance bill
is necessary to effectuate congressional pur-
poses of maintaining a delicate balance be-
tween the competing objectives of providing
beneficiaries with medical services they can
afford and allowing access to physicians who
charge higher fees. That argument has been
made, and rejected, on several occasions in
other courts. For example, in an opinion
later affirmed by the Third Circuit, a distriet
court in the Western District of Pennsylvania
explained as follows: )

Showing a Congressional design to
strike a particular balance ... is not suffi-

" cient to shut states out of the process.

The [plaintiffs] must show a need or an
intent that the particular balance of cost
and access be nationally uniform.
Whether it is wise to stop the federal
government from closing all “safety
valves” throughout the nation, is of course,
an entirely different question from wheth-
er it is wise to prevent states from closing
one safety valve where it would serve the
local interest.

Pennsylvania Medical Soc’y v. Marconis,
755 F.Supp. at 1312 (emphasis added). As

‘the First Circuit observed in Dukakis, there

is no particular “theoretical or logical” reason
for national uniformity in this context; there
is no uniquely federal interest in maintaining
balance billing, and there is no concern, as
there might be with, for example, transporta-
tion, that piecemeal state regulation will re-
sult in an unwieldy system. See Dukakis,
815 F.2d at 794-95. On the contrary, as the
Dukalkis court noted, there are compelling
reasons for leaving the decision of whether to
allow balance billing in the hands of the
states:
After all, a state is ordinarily as concerned
as the federal government to see that its
“elderly citizens enjoy medical care. A
state would not normally wish to impose a
ban that would hurt those citizens more
than it helped them. Indeed, a state
would likely be more cautious than the
federal government, thinking twice before

/
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imposing such a ban, for a single state’s
ban on balance billing risks losing doctors
to other states, while a federal ban does
not. Moreover, to the extent that relevant
economic conditions vary from state to
state, an individual state may better be
able to strike the balance between “afford-
ability” and “access” in a way that best
serves its older citizens.

Id. at 795; see also Marconis, 942 F.2d at
852--53.

As we have noted, a state law may “actual-
ly conflict” with a federal law either because
it is impossible to comply with both, or be-
cause “the state law is an obstacle to the
accomplishment of the full purposes and ob-
_ jectives of Congress in enacting the federal
legislation.” Marconis, 942 F.2d at 848. Be-
cause it is, obviously, possible to comply with
both the federal and state law at issue here,
the sole question is whether Ohio’s law is an
obstacle to Congress’s objectives in enacting
Medicare.

[7]1 Part of the basis for the plaintiffs’
theory that Congress has granted a “right”
to balance bill that Ohio cannot deny is the
argument that the Medicare Act, in providing
that “[n]Jo person may bill or collect” more
than 115% of the Medicare-allowed amount,
has established a “right” to “bill or collect”
up to that amount. We think not. Congress
has not affirmatively stated that a health
care practitioner is -entitled to collect up to
115%, simply that he is forbidden from col-
lecting more. That statement is certainly
not equivalent to an express approval of
charging 115%; even less is it a clear and
manifest intention that such a “right” be
preserved to the exclusion of contrary state
laws. Moreover, as pointed out so well by
other courts, there is no suggestion in the
statute or legislative history that there is a
need for national uniformity on the issue of
balance billing, and there are, indeed, many
persuasive reasons to conclude that state-
specific legislation is preferable. In short,
the plaintiffs’ suggestion that Ohio’s law is
impliedly preempted because of an actual
conflict with the Medicare Act must fail.
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(2) Occupation of the Field

[8] The plaintiffs have argued that Medi-
care’s extensive and complex regulation of
physician fees indicates an intent to oceupy
the field. We note, first, that it is well-
established that comprehensiveness of a stat-
utory scheme is important in the preemption
analysis only to the extent it shows a desire
for exclusivity; comprehensiveness, without a
concomitant congressional indication of inten-
tion to preempt, is insufficient to preclude
state law. Hillsborough County, 471 U.S. at
717, 105 S.Ct. at 2377. There is no indication
in Medicare’s balance billing provisions of a
congressional desire for exclusivity; thus, the
mere fact that Medicare is long and compli-
cated is unimportant.

Second, the pldintiffs’ claim is belied by
Medicare’s explicit statement of a lack of
intention to occupy the field of compensation
of health providers:

Nothing in this subchapter shall be con-
strued to authorize any Federal officer or
employee to exercise any supervision or
control over the practice of medicine or the
manner in which medical services are pro-
vided, or over the selection, tenure, or
compensation of any officer or employee of
any institution, agency, or person provid-
ing health services....

42 US.C. § 18395. This statement, a fairly
straightforward message by Congress con-
ceding state sovereignty over the issue of
_regulation of physician fees, counsels strong-
ly against the plaintiffs’ claims. In fact,
courts have described this language as an
“unambiguous sentiment” presenting a seri-
ous impediment to any argument that Con-
gress intended Medicare to occupy the bal-
ance-billing field. See, e.g., Cuomo, 976 F.2d
at 818,

Finally, we note that Congress has long
been aware of state bans on balance billing,
yet it has never expressed an intent to
preempt such bans. For example, Congress
was unquestionably aware of state bans, and
federal court decisions approving them, at
the time it made extensive changes to Medi-
care in 1989. At that time, the Physician
Payment Review Commission, an advisory
body to Congress established by the Omni-
bus Budget Reconciliation Act of 1986, 42
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Cite as 85 F.3d 261 (6th Cir. 1996)

U.S.C. § 13Y5w-1, submitted a report to
Congress which included an appendix listing
the four states that at the time had statutes
restricting balance billing (Massachusetts,
Rhode Island, Connecticut, and Vermont), as
well as the additional eighteen states that
had considered such statutes. PPRC, 1989
Annual Report to Congress 371 (cited in
Marconis, 942 F.2d at 850). Moreover, the
PPRC Report cited the First Circuit’s 1987
Dukakis decision, in which the Massachu-
setts law banning balance billing was unsue-
cessfully challenged on preemption grounds.
At the same time, the General Accounting
Office issued a forty-one page report survey-
ing the costs and benefits of state balance
billing practices, which likewise referred to
the First Circuit opinion. See GAO, MEDI-
CARE: Impact of State Mandatory Assign-
ment Programs on Beneficiaries (September
1989) (cited in Cuomo, 976 F.2d at 815).

[9] -On the one hand, we should “general-
ly [be] reluctant to draw inferences from

Congress’ failure to act,” Schneidewind v.”

ANR Pipeline Co., 485 U.S. 293, 306, 108
S.Ct. 1145, 1154, 99 L.Ed.2d 316 (1988), as
“congressional silence provides [but] a
squishy reed upon which to base congression-
al intent,” Cuomo, 976 F.2d at 818, On the
other, Congress’s failure to explicitly
preempt when it was so clearly aware of the
backdrop of state regulation is more signifi-
cant than the usual failure to act, a consider-
ation that the Marconis court found highly
~ persuasive:

The appellants cannot overcome the fact
that, at the time of the Medicare amend-
ments in 1989, and since then, Congress
was and has been undisputedly aware of
the fact that at least four states had bal-

ance billing restriction statutes and that -

similar restrictions had been considered by
some 18 states.... This information was
included in the PPRC report submitted to
Congress in 1989. But in the face of this
information, Congress did not include a
specific preemption provision in the 1989
amendments to Medicare, nor has it done
_so since. The Supreme Court in a prece-
dent we are not free to disrégard has
noted that when Congress remains silent
regarding the preemptive effect of its legis-

lation on state laws it knows to be in
existence at the time of such legislation’s
passing, Congress has failed to evince the
requisite clear and manifest purpose to
supersede those state laws. Furthermore,
in this case the silence is particularly indic-
ative of congressional intent, given the ex-
traordinary oversight of the Medicare pro-
gram as evidenced by the very existence of
the PPRC with its annual reports to Con-
gress and by the frequent amendment of
the Medicare Act. Congress has simply
not preempted state balance billing restric-
tions.

Marconis, 942 F.2d at 850 (emphasis added)
(citing California Fed. Sav. & Loan Ass'n v.
Guerra, 479 U.S. 272, 287-88, 107 S.Ct. 683,
692-93, 93 L.Ed.2d 613 (1987)). Like the
Marconis court, in the peculiar context pre-
sented here, we find the congressional silence
resounding.

{101 In sum, we find the fact that Con-
gress elected not to place a federal ban on
balance billing carries little weight as an
indication that it intended to displace state
bans, under the special circumstances of
Medicare legislation. Congress has long
been aware that several states have banned
balance billing, and that those bans have
been upheld by the courts. In such circum-
stances, congressional silence, and the failure
to explicitly preempt, becomes much more
significant than it otherwise would be.
Moreover, recognizing the considerable bur-
den the plaintiffs face in advancing their
claim, we conclude that there can be no
serious debate that the plaintiffs have not

“shown a clear and manifest congressional
purpose to occupy the field of balance billing.

D. -

. Finally, we turn briefly to the remainder of
the plaintiffs’ claims, which are premised
solely on language now abandoned by the
statutory amendments enacted during the
pendency of this appeal. We entertain con-
siderable doubt as to whether those argu-
ments have not been rendered moot, given
that the plaintiffs are, after all, requesting
only prospective injunctive relief, and given,
further, that the Ohio Department of Health
has issued an informational publication stat-
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ing that it intends to follow the amended law
in its implementation of the balance billing
program. See generally Jones v. Temmer,
57 F.3d 921 (10th Cir.1995). At oral argu-
ment, however, the plaintiffs specifically de-
clined to concede mootness, stating simply
that the amendments had not led them to
“necessarily forego” their remaining claims.
Rather than address at length the complex
mootness question, which has not been
briefed, we will simply proceed to the merits.

As we have already described, beyond
their preemption argument, the plaintiffs
have contended that the Ohio statutes at
issue are void for vagueness because of their
failure to define various terms; that they are
violative of due process and equal protection
guarantees because they differentiate be-
tween groups of citizens based on income;
and that they infringe upon the constitutional
right to privacy both by requiring physicians
to file a Medicare claim in order to determine
if the particular claim was “reimbursable,”
and by requiring patients to provide their

personal financial information in order to

determine whether they meet the 600%-of-
poverty-level threshold. These arguments,
we conclude, are without merit.

[11-13] First, the Ohio statutes, as previ-
ously written, more than adequately con-
veyed the applicable standard of conduct, and
so. were not impermissibly vague. See, e.g.,
Village of Hoffman Estates v. Flipside, Hoff-
man Estates, Inc, 4556 U.S. 489, 498, 102
S.Ct. 1186, 1193, 71 L.Ed.2d 362 (1982);
Grayned v. City of Rockford, 408 U.S. 104,
108, 92 S.Ct. 2294, 2298-99, 33 L.Ed.2d 222
(1972). Next, the previously existing differ-
entiation between groups of Medicare recipi-
ents based on their income is a differentia-
tion amply supported by the legitimate state
interest of desiring to control medical costs
for those least able to afford them. See City
of Cleburne v. Cleburne Living Ctr., 473 U.S.
432, 440, 105 S.Ct. 3249, 3254, 87 L.Ed.2d 313
(1985). Finally, the plaintiffs’ right-to-priva-
¢y arguments fail on two grounds. One, our
reading of the first version of the Ohio stat-
ute discloses no requirement that a Medicare
claim be filed; any such requirement is im-
_-posed by the Medicare Act itself, not by the
Ohio balance-billing ban. Two, the constitu-
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tional right to privacy does not extend tqo
protect the plaintiffs’ desire not to discloge

their private financial information undep . -

these circumstances. See, eg, Jarvis o,
Wellman, 52 F.3d 125, 126 (6th Cir.1995); o
Whalen v. Roe, 429 U.S. 589, 602, 97 S.Ct.
869, 871-78, 51 L.Ed.2d 64 (1977).

Iv.
AFFIRMED.
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