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was akin to that of a prosecutor vigorously
cross-examining a defendant. There was no
viable opportunity for Goldberger to confer
with his counsel; he himself was not suffi-
ciently schooled as to the right to ask the

Judge for an opportunity to consult counsel..

The Judge did not make that suggestion to
Goldberger. Accordingly, the Judge’s words
and the uncontested testimony from Goldber-
ger that the Judge’s physical presence was
so imposing and his manner of questioning
(shouting and screaming), considered in com-

bination with Goldberger’s unworldly back-

ground focused on his rabbinical studies sup-
port a finding that the statements made by
Goldberger were not voluntary and those
statements must be suppressed.

[7] Whether Goldberger’s indictment
may nonetheless survive is an entirely differ-
ent question. That evidence obtained in vio-
lation of the Fifth Amendment must be sup-
pressed under the fruit of the poisonous tree
doctrine is well-settled. Harrison v. United
States, 392 U.S. 219, 223-24, 88 S.Ct. 2008,
2010, 20 L.Ed.2d 1047 (1968); Bram v. Unit-
ed States, 168 U.S. 532, 548, 18 S.Ct. 183,
189, 42 L.Ed. 568 (1897). However, exclu-
sion of illegally obtained evidence is not man-
dated in all situations. For example, when
the evidence is obtained through a source
independent of the illegality, that evidence
need not be suppressed. Silverthorne Lum-
ber Co. v. United States, 251 U.S. 385, 392, 40
S.Ct. 182, 64 L.Ed. 319 (1920). Underlying
that rule is the desire not to place the gov-
ernment in-a worse position than it would
have been had the illegal confession not oc-
curred. See Murray v. United States, 487
U.S. 533, 537, 108 S.Ct. 2529, 2533, 101
L.Ed.2d 472 (1988).

Although these cases do not speak directly
to the instant case because there is no inde-
pendent source for Goldberger’s statements,
the policy underlying that rule is helpful.
Here, the government’s prosecution of Gold-
berger appears wholly premised on the in-
criminating statements he made in his do-
mestic case when placed under oath at the
behest of the Judge. As a consequence,
without those statements, it is unclear wheth-
er there is an independent basis for Goldber-
ger's prosecution. Without the statements,
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the government knew that: Goldberger, un-
der Court order, submitted his passport to
his attorney and he traveled outside of the
United States after turning in his passport,
With further investigation, the government
uncovered Goldberger's passport application
and the statement upon it that he had “lost”
his other passport. Whether this investiga-
tion would have been undertaken without
Goldberger’s confession is certainly not evi-
dent from the record.

Accordingly, it is hereby

ORDERED that the motion to suppress is
granted; it is
- FURTHER ORDERED that on or before
November 16, 1993, the government must
inform the Court and the defendant, through
counsel, in writing, whether it will demon-
strate an independent source for Aron Gold-
berger’s prosecution. Defendant must re-
spond to any submission by the government
on or before December 2, 1993. The govern-
ment’s reply, if any, will be due by December
10, 1993.

IT IS SO ORDERED.

W
O EKEY NUMBER SYSTEM
7

ASSOCIATION OF AMERICAN PHY-
SICIANS AND SURGEONS, INC,,
et al., Plaintiffs,

v.

Hillary Rodham CLINTON,
et al., Defendants.

Civ. A. No. 93-0399 (RCL).

United States District Court,
District of Columbia.

Nov. 9, 1993. -

Motions were filed for temporary re-
straining order and preliminary injunction to
preclude meetings of President’s Task Force
on National Health Care Reform or any sub-
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group or subcommittee thereof without first
meeting requirements of Federal Advisory
Committee Act (FACA). The First Lady,
who chaired Task Foree, moved for dismissal
or summary judgment. The District Court,
813 F.Supp. 82, granted motion in part and
denied it in part. Appeal and cross appeal
were taken. The Court of Appeals, 997 F.2d
898, reversed and remanded. On remand,
plaintiffs moved to compel answers to inter-
rogatories and production of documents.
The District Court, Lamberth, J., held that:
(1) defendants could not respond to discovery
request seeking list of individuals by stating
that there might be additional individuals
pending results of continuing search for per-
tinent documentation; (2) lack of formal,
preexisting list of individuals who participat-
ed with each Task Force working group did
not excuse compliance with plaintiffs’ discov-
ery request for such lists; and (3) plaintiffs
were entitled to production of information
respecting formality and structure of groups
and subgroups, time and attendance records,
records of payments made, and redacted fi-
nancial disclosure or ethics forms.

Motion granted.

1. Federal Civil Procedure <1271

Plaintiffs, who alleged that groups and
subgroups of President’s Task Force on Na-
tional Health Care Reform were required to
comply with requirements of Federal Adviso-
ry Committee Act (FACA), would not be
denied discovery on ground that current
complaint had no specific allegation that in-
terdepartmental working group, its cluster
groups or subgroup, or any other groups
were subject to Act; complaint could be
amended to conform to evidence discovered
and there was no basis at late stage of pro-
ceedings to raise archaic technical pleading
objection. Fed.Rules Civ.Proc.Rule 26, 28
U.S.C.A.; Federal Advisory Committee Act,
§ 1 et seq., 5 U.S.C.A.App. 2.

2. Federal Civil Procedure <1534
Defendants could not respond to discov-
cry request seeking list of individuals by
stating that there might be additional indi-
viduals pending results of continuing search
for pertinent documentation, in action in

which plaintiffs alleged that groups and. sub-
groups of President’s Task Force on National
Health Care Reform were required to com-
ply with requirements of Federal Advisory
Committee Act (FACA); proper response
would have been to file incomplete informa-
tion and move to enlarge time for filing
complete answer, with estimate of how much

_ time would be needed. Fed.Rules Civ.Proc.

Rule 26, 28 U.S.C.A; Federal Advisory
Committee Act, § 1 et seq., 5 U.S.C.A.App.
2,

3. Federal Civil Procedure ¢=1534

Lack of formal, preexisting list of indi-
viduals who participated with each working
group of President’s Task Force on National
Health Care Reform did not excuse compli-
ance with plaintiffs’ discovery request for
such lists in action in which plaintiffs alleged
that groups and subgroups of Task Force
were required to comply with requirements
of Federal Advisory Committee Act (FACA).
Fed.Rules Civ.Proc.Rule 26, 28 U.S.C.A,;
Federal Advisory Committee Act, § 1 et
seq., 5 U.S.C.A App. 2.

4. Federal Civil Procedure <1534, 1634

Defendants could not respond to discov-
ery request by providing lists of meeting
participants and then stating that lists
“should not be understood as fully exhaustive
or completely accurate lists,” in action in
which plaintiffs alleged that groups and sub-
groups of President’s Task Force on National
Health Care Reform were required to com-
ply with requirements of Federal Advisory
Committee Act (FACA); no effort was made
to check records of each working group for
agendas, meeting minutes, and lists of partie-
ipants and made no effort to check Secret
Service records. Fed.Rules Civ.Proc.Rule
26, 28 U.S.C.A;; Federal Advisory Commit-
tee Act, § 1 et seq, 5 US.C.AApp. 2.

5. Federal Civil Procedure <1593

Plaintiffs, who alleged that groups and
subgroups of President’s Task Force on Na-
tional Health Care Reform were required to
comply . with Federal Advisory Committee
Act (FACA), were entitled to production of
information respecting formality and struc-
ture of groups and subgroups, time and at-
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tendance records, records of payments made,
and redacted finaneial disclosure or ethics
forms; information was relevant to determin-
ing whether all members of those groups
were full-time officers and employees of gov-
e€rnment so as to render groups exempt from
Act.  Fed.Rules Civ.Proc.Rule 26, 28
US.C.A.; Federal Advisory Committee Act,
§1etseq, 5 U.S.C.AApp. 2.

Kent  Masterson Brown, Christopher J.
Shaughnessy, Brown & Brown, P.S.C., Lex-
ington, KY, Frank Northam, Alan P. Dye,
Webster, Chamberlain & Bean, Washington,
DC, for plaintiffs.

Jeffrey S. Gutman, Elizabeth A. Pugh,
Robert S. Whitman, David J. Anderson, Eric
Holder, Frank W. Hunger, Dept. of Justice,
Civil Div., Gregg H. Levy, Covington & Bur-
ling, Washington, DC, for defendants,

MEMORANDUM AND ORDER
LAMBERTH, District Judge.

This matter comes before the court on
plaintiffs’ motion to compel answers to inter-
rogatories and production of documents.
The Court has carefully read each of defen-
dants’ responses, along with all memoranda
in support of and in opposition to plaintiffs’
motion. On Qctober 20, 1993, counse! also
presented oral arguments to the court.

The exception to the Federal Advisory
Committee Act applying to each working
group body must be on the basis that the
group is composed wholly of full-time govern-
ment employees. (Court of Appeals’ slip op.,
P. 26). When the body (be it a sub-group or
whatever) is asked to render advice or ree-
ommendations as a group, it is a Federal
Advisory Committee Act advisory committee
unless it is composed wholly of full-time gov-
ernment employees. (Id, p. 29). This
court’s task is to inquire into:

1. The formality and structure of the

working group and its sub-groups to deter-

mine if there are advisory committees-

within the working group, even if the
working group itself is not an advisory
committee.

2. The truth of the government’s -claim
that all members of the working groups
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are full-time officers or employees of the
government.

3. The status of the special government
employees, where they came from, how
many hours they worked, and whether
they were full-time.

4. The status of the consultants-did each
only come to a one-time meeting, or is hig
or her role functionally indistinguishabje
from other members of the group or sub-
group. Any consultant who regularly at-
tended and fully participated in meetings
should be regarded as a member of that
group or sub-group, and the consultant’s
status as a private citizen would then dis-
qualify that group or sub-group from ex-
empt status under the Federal Advisory
Committee Act.

The Court of Appeals, 997 F.24 898, specif-
ically cautioned that the Federal Advisory
Committee Act cannot be avoided by simply
appointing, for example, “10 private citizens
as special government employees for two
days, and then have the committee receive
the section 3(2) exemption as a body com-
posed of full-time government employees.”
(Id, pp. 31-32).

Importantly, Circuit Judge Buckley, in his
concurring opinion, noted the importance of
the government’s argument regarding com-
pliance with ethics laws:

“Mr. Magaziner ... took pains to stress
the fact that every member of and consul-
tant to the group—whether a regular or
special government employee, whether
working full time or part, for pay or with-
out—was required to file a financial disclo-
sure statement and to comply with other
requirements of these laws.”

(Court of Appeals slip op.. Buckley, J. Con-
curring, at 11-12) Discovery into the truth
of Mr. Magaziner’s affidavit on this point,
then, also appears to be warranted.

Rule 26 must be liberally construed to
allow discovery into any factual matter that
is germane to any of the remaining legal
issues in this case, and that may lead to the
discovery of admissible evidence or may re-
late to circumstantial evidence,
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Defendants have submitted meritless rele-
vancy objections in almost all instances. and
incomplete and inadequate responses in most
instances, and plaintiffs’ motion to compel
shall be granted as set forth herein.

{1] The court rejects defendants’ objec-
tion that because the current complaint has
no specific. allegation that “the interdepart-
mental working group, its cluster groups or
subgroup or any other groups were subject
to the FACA” plaintiffs are not entitled to
seek discovery on these issues. The com-
plaint can be amended to conform to the
evidence discovered, and there is no basis at
this late stage-—on remand, after full brief-
ing—to now raise an archaic technical plead-
ing objection. After full discovery, the court
will require an amended complaint to be filed
that conforms to the evidence and frames the
issues for deciding dispositive motions or, if
necessary, trial.

{2] The court also rejects defendants’ in-
terpretation of their obligations to respond to
outstanding discovery on an on-going basis.
For example, in defendants’ response to dis-
covery request No. 2 (at p. 8), defendants
noted that “there-are a few additional indi-
viduals listed who may have maintained ex-
pert or consultancy agreements ... [who]
are not designated as having been retained
by a particular governmental entity pending
the results of a continuing search for perti-
nent documentation.” The proper response
by the government would have been to file
its incomplete information and move to en-
iarge time for filing its complete answer, with
an estimate of how much time would be
needed. Instead, the government decided it
would file an incomplete answer and then
supplement it whenever it pleased, effectively
divesting this court of control over the dis-
covery process and ensuring that during the
briefing process on the motion to compel the

1. The court understands the defendants’ con-
cerns about production of substantive working
group documents which will be publicly released
only if plaintiffs ultimately prevail. The court
does not understand, but is willing to consider,
any argument defendants might make for a pro-
teetive order for agendas or minutes, to preclude
usc except in connection with this litigation.
The court is doubtful that a protective order is
warranted for participant lists. What the court

government would continue to produce drib-
bles and drabs of information at its conve-
nience. This has unnecessarily complicated
judicial review by providing a constantly
changing target. The court condemns this
litigation tactic and will not tolerate it in
future responses in this case.

(31 Defendants initially submitted a pre-
posterous response to plaintiffs’ request for
lists of individuals who participated with each
working group, saying that for Groups 1A
and 22A-D “no such list was ever created.”
The lack of a formal, pre-existing list obvi-
ously did not excuse defendants from com-
plying with plaintiffs’ request. Apparently
even defendants now recognize that, since
they have now filed supplemental responses
regarding the individuals in Groups 1A and
22A-D. Again, the court rejects this im-
proper litigation tactic.

[4] Even more egregious, however, is the
defendants’ response that the lists of meeting
participants they created “should not be un-
derstood as fully exhaustive or completely
accurate lists....” Defendants go on to say
that given “the fluidity and informality of the
process by which individuals participated in
the interdepartmental working group
[the lists] contain the names of some individ-
uals who did not attend any meetings or who
only attended one or two. Similarly, some
individuals who attended some working
group meetings are undoubtedly not listed.”
Defendants admitted at oral argument that
no effort was made to check the records of
each working group _for agendas, meeting
minutes, and lists of participants, because

“such documents were not “routinely” pre-

pared. This does not justify the govern-
ment’s refusal to find and produce those
documents that were prepared—albeit per-
haps pursuant to a protective order.! Defen-
dants also admitted at oral argument that

has no doubt whatsoever about, however, is
plaintiffs’ entitlement to have an appropriate
search conducted to locate all such agendas,
minutes, and lists. To the extent that plaintiffs’

- original wording was overbroad, it has now been
refined. Plaintiffs are-entitled to try to gather
evidence to show that “consultants’ are the tunc-
tional equivalents of fully participating members
of groups and sub-groups.
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they made no effort to check Secret Service
records of meeting participants. Again,
while such records would not be complete—
since some people with appropriate passes
would not be listed—they would be proba-
tive, since the names plaintiffs are most like-
ly seeking are those most likely to need
special clearances for meetings. Defendants
cannot simply check the records that happen
to be in Mr. Magaziner’s office, a “sampling”
of other records, and then eclaim to have
properly responded. Defendants have again
improperly thwarted plaintiffs’ legitimate dis-
covery requests.?

[5] Defendants have refused to provide
full information on what they call “audit
groups” that were outside the interdepart-
mental working group, and have provided no
information whatsoever on the “drafting
group.” The court rejects the argument that
plaintiffs are not entitled to all germane in-
formation about all of the groups and sub-
groups at the White House that dealt with
health care reform issues. It matters not
what label or title the group or sub-group
had. Plaintiffs are entitled to inquire into
the formality and structure of all these
groups and sub-groups, and defendants are
again improperly withholding the germane
information.

Time and attendance records and records
of payments made (for per diem or other
work or for travel and other expenses) are
clearly germane evidence since they may
provide circumstantial evidence that -plain-
tiffs can use to argue that the government’s
labels as special government employees as

well as consultants are a sham. The same is

true for finanetal disclosure or ethics forms—
the signature and date and fact the form was
or was not completed is germane to plaintiffs’
contentions. The court will allow redaction
of those other parts of the forms that are not
already publicly available. Defendants have,
however, even refused to provide to plaintiffs
forms that are already publicly available.
Defendants have no even arguable basis for
such improper withholding.

" 2. Defendants’ burdensome argument is categori-

cally rejected. This court does not accept such
arguments without specific estimates of staff
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Plaintiffs’ Motion to Compel is GRANTED
as set forth herein. Defendants shall, within
20 days of this date, file their final supple-
mental discovery responses.

Plaintiffs are entitled to their attorney’s
fees, having prevailed on their motion to
compel, and such an award of fees is not
unjust under Rule 37 of the Federal Rules of
Civil Procedure. Plaintiffs’ detailed state-
ment of fees and costs shall be filed within 10
days. Defendants may comment thereon
within 5 days thereafter.

SO ORDERED.

w
T

Michael BLAKE, et al., Plaintiffs,
v.

Bruce BABBITT, Secretary of the
Interior, et al., Defendants.

Civ. A. No. 93-0726 (RCL).

United States District Court,
District of Columbia.

Nov. 18, 1993.

Plaintiffs challenged Bureau of Land
Management (BLM) regulation eliminating
automatic stay of removals of excess horses
and burros from public lands pending any .
appeals. On cross motions for summary
judgment, the District Court, Lamberth, J.,
held that regulation was reasonable interpre-
tation of “immediate” removal provision of
Wild and Free-Roaming Horses and Burros
Act.

Government’s motion granted.

1. Public Lands =17
When determination is made that there
is overpopulation of wild horses, action is

hours needed to comply, and defendants submit-
ted no such estimates. .



